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N. Jomb6poBcknii
cyabsi KoHcTuTyumoHHoro Cyaa YkpaunHsbi

Bzaumopencrtene KOHCTUTYLLMOHHOIO
Cyna YkpauvHbl 1 YNOJIHOMOYEHHOro no npasam
yenoseka BepxosHon Pagbl YKpauHbl B 3aiuTte

KOHCTUTYLIMOHHbIX
npas n cBo0O Yenoseka

Hencteyowan KoHctutyuma YkpauHbl (NpuHaTta 28 nioHS
1996 ropa) nposo3rnacuna YKpanHy cyBepeHHbIM U HE3AaBUCU-
MbIM, [AEeMOKpPaTU4YECKUM, COLManbHbIM, MPaBOBbIM rocyaap-
CTBOM.

M3BecTHO, 4YTO B MNPaBOBOM rOCYyAdapCTBE MPU3HAETCHA W
OeNCcTByeT NpUHUMN BEPXOBEHCTBA npaBa. Ero gencreve 3ak-
Nto4yaeTcs B rocrnoacTee npaea B 0OLECTBEHHOM XN3HWU, NPUO-
puteTe Npas 1 cBoboa YenoBeka. AT Npaea 1 ceoboabl U UX ra-
paHTUK ONPenensiioT coaep>XXaHne 1 HarnpaB/IEHHOCTb AeATENb-
HOCTM rocygapcTea. [paBoBoe rocygapcTBO OTBevaeT rnepepn
4yesloBEKOM 3a CBOIO AesATeNbHOCTb. Ero rnaBHon 06893aHHOCTbIO
ABNSeTCH YyTBEpPXOeHMe n obecneyeHme npae n ceobop yenose-
Ka.

MpakTrka cBUOETENLCTBYET, YTO NPU BHEAPEHUN COOCT-BEH-
HO Moaenu obecneyeHns npae n cBo6OA YenoBeka CTpaHbl MO-
noaon geMokpaTtmm (K HAM OTHOCUTCS U YKpanHa) OpueHTUpo-
BaJINCb KaK Ha HaUMOHaJNIbHble TPaAULMK, TakK U Ha CTaHAapTbl
COOTBETCTBYIOLWMX NMpaB U cBOOGOA TPAOMLMOHHO OeMoKpaTu-
YeCKKMX rocygapcTB, B YHACTHOCTM EBPOMENCKUX.

Onpepensiowleii rapaHTuein obecnedyeHuns npae n ceobon ye-
noBeka B YKpauHe BNSeTCs 3aKpeneHne Ha KOHCTUTYLMOHHOM
YPOBHE 0OLLMX Ha4yan B3aMMOOTHOLLIEHWIA YenoBeka 1 rocyaap-
CTBa, B COOTBETCTBUM C KOTOPbLIMU rOCYAapPCTBO NOAYNHEHO Ha-
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poay, KOTOPOMY KakK CyBEPEHHOMY U eAUHCTBEHHOMY NCTOYHN-
Ky B/IaCTU NMPUHAOEXNT UCKIIOUYUTENIbHOE NPaBo ONpeaensTb U
N3MEHATb KOHCTUTYLMOHHBIA CTPOW, a cnenosaTefibHO, GOpMbl
rocyfapCTBEHHOrO NpaBfieHns, cogepxxaHne U 06beM KOHCTU-
TYLUMOHHbIX NpaB 1 cBoOO4, cpeacTBa MpaBOBOW 3aLUThI U T.4.
3awmTta npaB 1 cBoOOA, ABNAETCH BaXHbIM 3JIEMEHTOM LOpUaV-
4yeckoro MexaHmama nx obecneyeHus.

3anoxeHHble B KOHCTUTYLMM YKpauHbl OCHOBHbIE Havyana 3a-
WN1TBl NpaB 1 cBOOOA, YesioBeka cornacyloTcss C COOTBETCTBYIO-
WMMM €BPONENCKNMN N MUPOBBLIMN OEMOKPATNYECKUMN CTaH-
hapTamMu, obLie4yenoBevyeckMMm LLeHHOCTAMKU. Takas 3awmTa,
Kak M3BECTHO, OCYLLECTBASETCA HaUMOHaNIbHbIMM NPAaBOBbIMU
cpencrteamm, a Takke COOTBETCTBYIOLLMMU MeXAyHapOAHbIMN
WHCTUTYLNAMMU.

HauwnoHanbHble cpencTea NMpPaBOBOW 3alUUTbl BK/OYAlOT, B
4yaCcTHOCTW, cynebHylo 3awmTy. B YkpanHe iopuconkums cynoB
pacnpoCTpaHAeTCs Ha BCe NPaBOOTHOLLEHUS, BO3HUKaKOLWME B
rocygapctee (4actb BTOopas ctatbn 124 KoHcTutyumn). MNMopas-
naouee 60/bLWMHCTBO CMOPHbIX BOMPOCOB, Kacalowmxcs 3a-
LWNMTBI NpaB 1 cBOOOA YenoBeka 1 rpaxaaHnHa, pelwsaioTcs B Yk-
pauHe cygamu obLuen iopucamkummn. Yto kacaetcs KoHCTUTYLN-
oHHoro Cyna YkpanHbl, TO OH Ha OCHOBaHUM, B Npeaenax CBOmX
NMOJIHOMOYMIA 1 COCOOOM, KOTOpPbIE NPeayCMOTPEeHbl KOHCTUTY-
umen YkpauHoel n 3akoHomMm "O KoHctutyumoHHom Cyae Ykpawn-
Hbl", NPW3BaH 3alMLLATb NPaBa 1 cBOOOALI Ye/T0BeKa 1 rpaxaa-
HMHA OT BO3MOXHbIX GOPM NX HOPMATUBHOIO HAPYLLUEHWS.

K HaumoHanbHbIM CpeacTBam NPaBoOBOW 3aWMTbl OTHOCUTCH
TakXxe napiaMmeHTCKUIA KOHTPOJIb 3a COBNI0AEHNEM KOHCTUTY-
LMOHHbBIX NpaB 1 cBOOOL, YenoBeka 1 rpaxaaHnHa. B YkpanHe
OH OCYLLECTBNSETCH HA MOCTOAHHOW OCHOBE YNOJHOMOYEHHbIM
BepxoBHoWn Pagbl YKkpanHbl N0 NpaBaM 4YesioBeka, KOTOpOro
Hepenko Ha3biBalT YKPanHCKMM OMOYACMEHOM.

KoHCcTuUTyumen YkpanHbl 3akpensieHo nosioxeHne, cornac-
HO KOTOPOMY KaxAblA 4eNOBEK NOC/ie UCNOJIb30BaHUA BCEX Ha-
LMOHaNbHbIX CPeACTB NPaBoOBOM 3alMTbl MMeeT npaBo obpa-
LLaTbCA 3a 3alMTON CBOMX NpaB 1 cBOOO, B COOTBETCTBYOLLME
MeXayHapoaHble cyaebHble yupexaeHus nnbo B COOTBETCTBY-
loWwme opraHbl MexayHapodHbIX OpraHmsauyuin, 4YJeHOM Wnaun

Xl EpeBaHckas mexayHapoaHas KOHDepeHums

Y4aCTHMKOM KOTOPbIX dBnaeTcda YkpaumHa (4acTb 4yeTBepTad
ctatbn 55). Mockonbky npodnema MexayHapoaHbiX CPecTB
NnpaBoOBON 3aLUUTbLl BHE TEMbI 3TON KOHPEPEHLMN, Ha ee OCBe-
LWEeHMN S oCTaHaBAMBaTbCA He Oyay. OTMedy NnLlb, 4YTO Takue
cpencTBa NpaBoOBOM 3aLUUTLI FpaxaaHamMuy YKpanHbl UCNOJb3Y-
IOTCH A0BOJIbLHO 4acTo.

OTHoweHuna KoHcTuTyumoHHoro Cyaa YkpauvHbl U YNOAIHOMO-
YyeHHOro BepxosHoi Pagpsl YkpanHbl No npasam YenoBeka ypery-
NIMPOBaHbl HA KOHCTUTYLMOHHOM M 3aKOHOLATENNbHOM YPOBHSAX.

CornacHo KoHcTtutyumn YkpanHsl KOHCTUTYUMOHHBIN Cya, 98-
ngeTca e4UHCTBEHHbLIM OPraHOM KOHCTUTYLIMOHHOW IOPUCOVKLMN
B YkpauHe. K ero nosiHoMo4msm OTHOCUTCS peLLEeHne BONPOCOB O
cooTBeTCTBUMN KOHCTUTYUMKN YKpauHbl (KOHCTUTYLMOHHOCTK) 3a-
KOHOB U1 MHbIX NPAaBOBLIX aKTOB, a TakXe oduumansHoe ToNKoBa-
HMe KOHCTUTYyuMKM 1 3aKOHOB YKpaunHbl. Ha Hero Bosnaraercs pe-
LLeHne HeKOTOPbIX APYrMx BOMNPOCOB, OCBELLEHME KOTOPbIX MO-
XeT OblTb CAMOCTOSATENBLHOM TEMOW OTAENBbHOM KOH(EPEHLUN.

OcHoBHOM uenbio 1 3apgadven KoHctutyunoHHoro Cyga Ykpa-
WHbI sBNsieTcs obecneyeHne B Npeaenax noJIHOMO4YMIA 1 CNoco-
6amu, npeaycMoTpeHHbIMU KoHCTUTyumen YkpauHbel 1 3ako-
HOM YKpauHbl "0 KoHcTutyunmonHHom Cype VYkpauHbl”,
0eNCTBNA B YKpanHe npuHumMna BEpXoBeHCTBa Npasa, rapaHTu-
poBaHMe B paccMaTpmBaeMbIX UM eiax BbiCLUEn Iopuan4ecKom
cunbl KoHCTUTYumm YkpaunHel kak OCHOBHOro 3akoHa rocyaap-
CTBa Ha BCEN TEPPUTOPUN YKPaUHbI, 3alumta KOHCTUTYLMOHHBIX
npae 1 ceobof YyenoBeka n rpaxaaHunHa.

Peluas BONpoCkl 0 KOHCTUTYLMOHHOCTW 3aKOHOB, VHbIX NPaBo-
BbIX aKTOB JINOO NX OTAENbHbIX MOJIOXEHWIA, OCYLLECTBASAS OdULN-
anbHOEe ToNkKoBaHMe KOHCTUTyuMM M 3aKOHOB YKpawHbl, oOpraH
KOHCTUTYLIMOHHOM I0pUCOVKUMN YKPanHbl COCPeLOTOHMBAET CBOE
BHMMaHME Npexae BCEro Ha acrnekTax, KoTopble CBsi3aHbl C 00ec-
neyeHMeM nNpas 1 CBOOOA YENOBEKA U FPaXKAAHNHA, BbISIBASIS BO3-
MOXHbIE POPMBbI X HOPMATUBHOIO HAPYLLEHUS.

Ocobasi poSib OTHOCUTENBLHO 3aLLMThl NPaB 1 CBOOOL YenoBe-
Ka 1 rpaxaaHmHa npuHagnexumt KoHctutyumoHHomy Cyny Ykpa-
VHbI NPWY PELLIEHNM BOMNPOCOB O COOTBETCTBUN 3aKOHOMPOEKTOB O
BHECEHWUM N3MeHeHNn B KOHCTUTYLMIO YKpanHbl TpeboBaHUSM ee
ctaten 157 n 158. OTmevy, yTo cornacHo ctatbe 157 OCHOBHO-
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ro 3akoHa KoHCcTuTyums YkpanHbl HE MOXET OblTb MU3MEHEHA, eC-
N npennaraemble U3MEHEHUS NpeaycMaTpmseatoT, B YaCTHOCTMU,
ynpasgHeHne nnbo orpaHuyeHve npas u cBobon yesnoBeka u
rpaxnaHunHa.

KOHCTUTYUMOHHEIE NpaBa 1 cBo6OAbLI HENOBEKA U FpaXXaaHu-
Ha rapaHTupyloTcsa OCHOBHbIM 3aKOHOM YKpawHbl U HE MOryT
ObITb yNpasgHeHbl (4acTb BTOpas ctaTbn 22 KoHcTuUTyummn). Bax-
HbIM B 3TOW CBA3U ABNAETCA KOHCTUTYLMOHHOE MOJIOXEHME O
TOM, 4YTO MPU MPUHATUN HOBbIX 3aKOHOB INOO BHECEHUU U3ME-
HEHM B OENCTBYIOLLME 3aKOHbI HE [0MyCcKaeTCHa CYyXeHue Cco-
hepxaHus 1 o6bemMa CyLeCTBYIOLLMX NpaB 1 CBOOOA.

Y10 KacaeTcs MHCTUTYTA YNOJIHOMOYEHHOI0O MO rnpaBam 4e-
JI0BEKa, TO OH CO34aH Bnepsble B NCTOPUK YKPAMHCKOro rocyna-
pcTBa oomMHHaguaTbL fieT Hasan. [MpaBoBon ctatyc YNOAHOMO-
4yeHHoro onpepensaetca KoHcTutyumen YkpaviHbl, 3aKOHOM YK-
pavHbl "O6 YnonHoMmo4yeHHOM BepxoBHol Pagpl YkpauHbl Mno
npaeamMm 4yenoBeka”, 3akoHOM YkpauHbl "O rocygapCTBEHHOM
cnyx6e". OH Ha3HavaeTCcs Ha 40J/KHOCTb NapaaMeHTOM CPOKOM
Ha NaTb IET 1 0CBOOOXAAETCS NAPAAMEHTOM OT A0/KHOCTM.

3aKkoHO4ATENbCTBOM YKpPauHbl NPeaycCMOTPEHO, 4YTO rpax-
JaHe YKpauHbl, MHOCTpaHLUbl, anua 6e3 rpaxgaHcTea, a Takxe
nvua, OeNCTBYOLME B UX MHTEPECAX, MMEIDT npaso 6e3 orpa-
HWYEHNA N NPENATCTBUIA, B YCTAaHOBNEHHOM nopsake obpa-
WwaTtbcs kK oMOYyACMEHY 3a 3aLMTON KOHCTUTYLMOHHBIX NpaB u
ceobopa. MonHoMouns omMOyacMeHa He MOryT BbITb MPeKpPaLLEHbI
MBO OrpaHnYeHbl B Cilydae OKOHYaHUs CpoKa WUan OCPOYHOro
npekpawleHus nonHomo4nii BepxosHonm Paabl YkpanHbl, a Tak-
>Xe B c/lyyae BBEAEHUS BOEHHOro UM YPe3Bbl4aMHOro rnonoxe-
HUS B YKpanHe nmbo B OTAENbHbIX €€ MECTHOCTSIX.

B cBoen peaTtenbHOCTV YNOMAHOMOYEHHbI PYKOBOACTBYETCSA
KoHcTuTtyumen YkpaunHbl, 3akoHamuy YKpauvHbl, OENCTBYIOLLMMU
MeXAyHapoaHbIMM JOroBOpaMu, cornacue Ha 06s3aTenbHOCTb
KOTOPbLIX AN YKkpavHbl 4aHO napiamMeHToM - BepxosHon Papon
YkpavHbl. [JeatensHoCTb YNOJIHOMOYEHHOro B YKkpanHe onon-
HAET CyLLEeCTBYIOLLME CPEACTBA 3aLUNTbI KOHCTUTYLIMOHHbIX Npas
1 cBoboA Yenoseka u rpaxaaHmHa. OHa OCyLLeCcTBASETCS He3a-
BUCMMO OT OPYrnX rocygapCTBEHHbIX OPraHoB N O0JIXKHOCTHbIX
vy, Hepeako - BO B3aUMOLENCTBUU C HUMMU.
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Takoe B3aMMOOENCTBME XapaKTEPHO M MO OTHOLUEHUIO K
KoHcTuTyumoHHomy Cyay YkpaunHbl. B cBa3ke YNONHOMOYEHHbIN
no npaesam 4Yenoseka - KOHCTUTYUMOHHbIN Cya, YKpavHel 3awmta
npas 1 cBo6OA YenoBeka N rpaxaaHnHa ocyuiecTenseTcs KoHe-
TUTYUMOHHBIM CyaoM No obpaLleHnto YNoJIHOMOYEHHOr0, KOTO-
pbIl ABNSIETCH CYObEKTOM MpaBa Ha KOHCTUTYLIMOHHOE Mpepnc-
TaBneHne B KOHCTUTYUUMOHHbIN Cya 0 pacCMOTPEHUN COOTBET-
CTBYIOLLIMX BOMNPOCOB.

CynebHbIli KOHCTUTYLMOHHBIN KOHTPOJIb SBASIETCA 3aK/THO4N-
TeNbHOW cTaamein MexaHn3ama 3aLUnTbl KOHCTUTYLLMOHHbLIX NpaB U
cBobof, Mockosbky peweHns KoHcTutyumoHHoro Cyna obssa-
TeNbHbl K UICMOJIHEHWIO HA TEPPUTOPUN YKPaUHbI, OKOHYATEJbHbI
N He MOryT BbITb 06XanoBaHbl.

KoHcTutyumen YkpauHbl, 3akoHamy "O KOHCTUTYLMOHHOM
Cyne YkpauHbl”, "O6 YnonHomMmo4yeHHOM BepxoBHoi Paabl Ykpa-
VHbI MO NpaBam YenoBeka" 3akpernjeHo Nnpaso YNoJHOMOYEHHO-
ro vHuumuposaTb B KoHcTuTyumoHHoMm Cyae paccMoTpeHue
BOMPOCOB O KOHCTUTYLIMOHHOCTN 3aKOHOB U UHbIX MPaBOBbIX aK-
TOB napnameHTta - BepxoBHon Pagbl YkpauHbl, aktos [lpe3u-
neHTa YkpaunHbel, KabuHeta MMHMCTpOB YKpaunHbl, NPaBoOBbIX aK-
ToB BepxoBHoli Pagbl ABToHOMHOW Pecnybnukm Kpbim, kacato-
lwmxcs npaeB u ceobopf YenoBeka U rpaxgaHuHa, a Takke o6
odunumanbHOM TONKOBAHMN KOHCTUTYLMU N 3aKOHOB YKpPauHbI.

OCOBEHHOCTbLIO AEATENBLHOCTM 3TUX OPraHoB SABASIETCS TO,
YTO KaXAbl U3 HUX OCYLLLECTBASAET CBOU NMOJSIHOMOYMA CaMOCTO-
ATEe/IbHO, HEe3aBMUCUMO ApYyr OT Apyra, U Kak yXe oTmMeyanocChb,
OT APYrnx OpraHoB rocygapCTBEHHOM BNacTn, OpraHoB MECTHO-
ro camMoynpaBfeHUs, WX OOMKHOCTHbIX aul. OHM 06a3aHbl
[EeNCTBOBATb TOJIbKO HA OCHOBaHUU, B npeaenax nojHoMouYuin un
crnocobom, KoTopble NpeaycMoTpeHbl KOHCTUTYLUMER 1 3akoHa-
MU YKpauHbl.

JdeatenbHoCTb YNOMHOMOYEHHOrO Mo npasaM 4YefioBeka fiB-
NAEeTCa BaXHOW 1 akTyasnlbHOM B CUY TOro, 4TO KOHCTUTYUMOH-
Hbl Cya YKpauHbl HE HAAENEH NOTHOMOYNSAMU MO COOCTBEHHO
MHULUMATUBE OTKPbIBATb KOHCTUTYLMOHHbLIE MPOW3BOACTBA O
KOHCTUTYLMOHHOCTU 32KOHOB, WHbIX NPaBOBbLIX aKTOB, KOTOPbI-
MW MOTYT HapyLlaTbCa npaea 1 cBo60abl YHenoBeka 1 rpaxxaaHun-
Ha. K ToMy Xxe, B YkpanHe OTCYTCTBYET MHCTUTYT UHOVBUAYyasb-

o
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HOM KOHCTUTYLMOHHOM Xanobbl O 3aluTe KOHKPETHbLIX npaB 1
csobop.

YMOMHOMOYEHHbIN OCYLLECTBJISIET CBOIO AEATENIbHOCTb HA OC-
HOBaHWN CBEAEHUI O HapyLUEHMM MpaB 1 CcBOOOA YenoBeka w
rpaxnaHuHa, KOTOpble COAepXaTcs: B 00OpalleHusX K HeMY
rpaxaaH YkpauHbl, MHOCTPaHUER, Nuu, 6e3 rpaxaaHcTBa Unm nx
npencrasuTesnien, HapoOAHbIX OenyTaToB YKpauHbl; B Marepua-
Jlax NPOBEPOK, OCYLLECTBASEMbIX MO €ro COBCTBEHHOW MHULMA-
TuBe.

BaxHoi rapaHTuein obecrnedyeHns aesaTenbHOCTN YNOoIHOMO-
YEeHHOr o0 ABNAIOTCA 3aKperjieHHble Ha 3aKoHO4aTENIbHOM YPOBHE
NOJIOXEHUS O HEQOMYCTUMOCTM BMeLlaTesNibCTBa OPraHoB rocy-
[apCTBEHHOW BNacTu, OPraHoB MECTHOro camMoynpasfieHud,
06beaVHEHWI TpaxaaH, NPeanpusaTUin, YY4pexneHur, opraHu-
3aumin He3aBUCUMO OT POPM COBCTBEHHOCTU N NX SOMKHOCTHbIX
N cnyxebHbIX UL, B ero AesaTenbHocTb. bonee Toro, vx otkas oT
COTpyAHMYeCTBaA C YMNOSHOMOYEHHbIM, YMBbILIEHHOE COKPbITUE
WM NpefocTaB/iEHNE eMY HENPaBAMBbLIX CBEAEHU, a Takxke He-
3aKOHHOE BMeLLaTesNIbCTBO B €ro AeATENIbHOCTb C LEeNbio NpoTu-
BOLEWNCTBUYA BJIEKYT OTBETCTBEHHOCTb B COOTBETCTBUU C 3aKOHO-
[aTeNIbCTBOM.

3awmTta KOHCTUTYUMOHHBbIM Cyaom npaB rpaxgaH YKpawHbl,
WHOCTpaHLEB, nuu, 6e3 rpaxaaHcTBa MOXET B COOTBETCTBUUN C
3aKOHOAATENLCTBOM YKpauHbl OCYLLECTBIATLCA HE TOJIbKO MO
KOHCTUTYLMOHHbIM npeacTaBieHnsM YnosHOMOYEHHOIo, HO 1 NO
npencrasneHvam lNpesvgeHTta YkpanHbl, HE MEHEE COpoKa NATU
napnameHTapmeB - HapoOHbIX aenytaTtoB YkpanHbl, BepxoBHOro
Cyna YkpauHbl, BepxoBHol Pagpl ABTOHOMHOWM Pecnybnukm
KpbIM 0 nNpoBepke KOHCTUTYLIMOHHOCTU COOTBETCTBYIOLLIMX 3aKO-
HOB, WHbIX NPaBOBbIX aKTOB, KacCaloLMXCs peannsaumn npas v
cB0OOA, YenoBeka 1 rpaxgaHnHa, npu Hanmydnum npaBoBoro o6oc-
HOBaHWS YTBEPXOEHNIN OTHOCUTENIBHO UX HEKOHCTUTYLIMOHHOCTW.

O6paleHmss YNONHOMOYEHHOIO B OpraH KOHCTUTYLIMOHHOM
lopucamMkumMn 3a4acTtyio obycnaBnmBaloTcs 0OCTOATENIbCTBAMN,
KOTOpble nccnenyoTca YnoJHOMOYEHHbLIM H2 OCHOBaHUY aHanm-
3a 00palLeHNIN K HEMY FpaxaaH U3 passiMyHbIX PETMOHOB CTpa-
Hbl, 4YTO HEPEOKO CBUAETENbCTBYET O PACMNPOCTPAHEHHOCTH On-
peneneHHbIX HapyLleHW 1 Bbi3blBaeT HEOOXOAMMOCTb Haasle-

Xll EpeBaHCcka MexayHapoaHa KoHbepeHum

Xallero pearmpoBaHmNs Ha HUX.

3aKOHbI 1 NHbIE NPaBOBbI€ aKTbl NPN3HAKTCA KOHCTUTYLIMOH-
HbiM CyaoM YKpauHbl HEKOHCTUTYLIMOHHBIMU MOMIHOCTBIO UAn B
OTOEJIbHOW 4acTu, €C/IM OHU HE COOTBETCTBYIOT KOHCTUTYLUN
YkpaunHbl 1160 ecnu 6bi1a HapyLleHa ycTaHoBeHHas KOHCTUTy-
umen npouenypa nx pacCCMOTPEHUA, MPUHATUSA NN BCTYIMJIEHUS
B cuny. Takme 3aKOHbl TEPAIOT IPUANYECKYD CWUIy CO OHS
BblHECEHUSI KOHCTUTYLIMOHHBIM CyaoM pelleHnst 06 nx HEKOHC-
TUTYLMNOHHOCTN.

Taknm obpasom, obuien gna KoHctutyumoHHoro Cyna Ykpa-
MHbI 1 YNosHOMOYeHHOro BepxoBHoM Paabl YKpaunHbl Mo npasam
yenoBeka ABNAETCA 3alunTa B ONpeaesieHHbIX NPoLeccyabHbIX
dopmax npas 1 cBob6OA YENOBEKA U rPaXOaHMHA.

CnepnyeT nogyvepkHyTb, 4TO KOHCTUTYUMOHHbIN Cya, YKpanHbl
NPUHNMAET peLleHna B npefenax KOHCTUTYLMOHHbIX NpeacTas-
neHun (obpalieHnii). KOHCTUTyUMoHHOe npeactasfieHne Ynon-
HOMOYEHHOIo MO NpaBam YesioBeka 06 opuLManbLHOM ToKOBa-
HUKN NonoxeHnn KoHCTUTyummn YKkpanHbl Nnm 3aKOHOB YKpauHbl,
Kak 1 npeacrasneHne O NpoBepke KOHCTUTYLMOHHOCTU NpaBo-
BblX aKTOB, [OOJIXHO OTBeYaTb TpeboBaHWAM, NPEAYCMOTPEH-
HbiM KoHCTUTYumen YkpaunHel, ctatesammn 39, 93 3akoHa Ykpaun-
Hbl "O KoHcTutyunmoHHomMm Cyae YkpauHbl®, B 4aCTHOCTW, CO-
JepxaTtb NnpaBoBoe 060CHOBaHME HEOOXOAMMOCTMY B 0puLManb-
HOM TOJIKOBAHUM COOTBETCTBYIOLLUMX MOJIOXKEHUN, MOCKOJbKY
npakTuyeckast He06XOAUMOCTb B BbISICHEHUW U PA3bACHEHUN,
X oduuManbHON NHTEPNpPeTauun SBJSETCA OCHOBaHWEM ON1F
KOHCTUTYLMOHHOIO NpeacTaBieHuns.

MpakTuka CBUOETENbCTBYET, YTO YKPAWHCKUIA OMOYACMEH
peanu3yeT CBOE NpaBo Ha KOHCTUTYLIMOHHOE NpeacTaBieHne 06
oduumManbHOM TONIKOBAHUM TeX MONIOXeHN KOHCTUTYUnmn n 3a-
KOHOB YKpauHbl, KOTOPble KacatTCH BOMPOCOB, OTHECEHHbIX K
ero komneteHumn. HeobxoanmocTb B odpuULMANIBHOM TOJKOBaA-
HWUM TakuX NMONOXEHUIM 00yCcCnaBnnMBaeTCsl, Kak NPaBuio, WX He-
OOHO3HA4YHbIM NNU XOTA U OOHO3HAYHbIM, HO HernpasW/bHbIM,
NPUMEHEHNEM, K NpUMepy, cydamu YKpauHbl, OpYyrumu opra-
HaMu rocyfapCTBEHHOW BNAacTU, €C/iv 3TO MOXET NPUBECTU NN
NPMBENO K HAPYLLUEHMIO KOHCTUTYLIMOHHBIX NpaB 1 cBoboA Yeno-
BeKa n rpaxgaHuvHa.
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Monb3yscb NpenocTaB/EHHONW BO3MOXHOCTbLIO, OTMEYy, 4TO
YKPauHCKniA oMOyACMEH BECbMa akTUBHO B3aMMOOEWCTBYET C
OpraHoM KOHCTUTYLIMOHHOW topucamkummn YkpamHel. Haw omoby-
ncmeH Huha Kapnadvoa o6palanacs k KoHcTuTyumoHHomy Cyay
C npeacTasfiieHnaMn 0 NpoBepke cooTBeTCcTBUA KOHCTUTYUMK YK-
paviHbl (KOHCTUTYLMOHHOCTU) MOJSIOXEHNIN psifa 3aKOHOB, WHbIX
NPaBOBbIX aKTOB, B YACTHOCTU KOHCTUTYLIMOHHBLIM APUHLUNAM U
HOpMam OTHOCUTEJILHO NpaB 1 CBOOOA, YeNOBEKA U FpaXXaaHMHa.

Tak, No NpeaCcTaBAEHUIO FPyNNbl HAPOAHbLIX AENYTaTOB U OM-
6yncmeHa KoHcTuTyumnoHHbin Cya, YkpanHbel PeleHnem oT 18 ok-
T96ps 2000 roga Nnpm3Han HEKOHCTUTYLIMOHHLIMWU OTAESIbHbIE MOo-
noxeHnsa 3akoHa YkpauvHbel "O npodecCrnoHanbHbIX CO03ax, WX
npaBax W rapaHTusx OedTeNbHOCTU", KOTOPbIMW OrpaHunyuBa-
JI0Cb NpaBo rpaxaaH Ha cBoboay 0O6beaANHEeHMs Kak Ha Npeanpu-
ATUM, B YY4PEXAEHUW, OpraHmM3aumm uam OTAENbHOM OTPacnu,
Tak U B KOHKPETHOM obnactn, ropogax Knese n Cesactonone, B
uenom no YkpanHe. 3TumM 3aKOHOM YCTaHaBAMBAIUCH YCIOBUS
neranusauum npodCcoo308B, YBA3bIBAKLLNE HAYANO UX AEATENb-
HOCTU C MOMEHTOM PEerncTpaumm B COOTBETCTBYIOLLMX rocyaap-
CTBEHHbIX OpraHax, 4To akTU4Yeckn SiBASNOCb TpeboBaHNEM O
npeasapuTenbHOM paspeLleHnn Ha co3aaHme NnpodCco30B.

PeweHuem KoHcTuTyumoHHoro Cypa YkpauHbl oT 23 mas
2001 roga NoO KOHCTUTYLMOHHOMY NpeacTaBieHnio YnoaHOMO-
4YEHHOro no Npasam YenoBeKa NPU3HaAHbl HEKOHCTUTYLMIOHHBIMU
pan, nonoxeHnn MpaxaoaHCKoOro npoueccyanbHoro kogekca Yk-
pauvHbl, KOTOPbIE UCKKYaNM U3 NOABEAOMCTBEHHOCTU CYAOB
o0LLEN IOPUCOMKLNM PACCMOTPEHME Xanob Ha akTbl, OENCTBUS
nnu 6e30eNCcTBME OTAENbHLIX OPraHOB rOCYAapCTBEHHONM Bnac-
TWN, OOMKHOCTHBIX U CNY>XEOHbIX UL, B YaCTHOCTWU, CyOO0B, Op-
raHoB gocynebHoro cneacTsmsl, NPOKypaTypbl, MOCKOJbKY Ta-
Kue aKTbl, OelcTBus unu 6e3nencTBme B COOTBETCTBUN C 3TUM
Kopekcom nognexanu BHecygebHOMY Nopsaky o6xanoBaHus.

B okTa6pe 2001 roga no KOHCTUTYLUMOHHOMY NpeacTasle-
HUI0 oMOyacMeHa 1 obpalleHunio rpynnel rpaxaaH KoHcTuTyum-
OHHbIN Cya, YKpanHbl 3amUTi Npaso rpaxaaH Ha BO3BpaLlLeHme
OEHEeXHbIX CPeacTB, MNOMELLEHHbIX B nepunoa Ao siHeaps 1992
rona B yuypexnaeHus CbeperatensHoro 6aHka CCCP, pencrtBo-
BaBLUME HA TEPPUTOPUN YKPaUHbI.

Xl EpeBaHckas mexayHapoaHast KOHpepeHums

J0BONIBHO aKTMBHO y4yacTne YNOJSIHOMOYEHHOro Mo npasam
YyesioBEKA B PELUEHUN BOMPOCOB 3almUThl n3bupaTtefbHbIX Npas
rpaxgaH YkpauHebl. 1o aTomy nosoay KoHCcTuTyumoHHeii Cya, Yk-
pavHbl PACCMOTPEN HECKOJIbKO AEN NO ero npeacTaBNeHUsa M Nn-
60 c ero yyactmem. Tak, HEKOTOpblE NONOXEHNS N3bmpaTenb-
HbIX 3aKOHOB, KacaloLlMecs orpaHNYeHnin B peannsaunm n3dum-
paTefibHbIX NMPaB rpaxgaH Ha BbIbopax AenyTaToB MECTHbIX CO-
BETOB U CENbCKMNX, MOCENKOBbIX, FOPOACKMX FONOB (Npeacena-
Tenen), a takxke Ha BbibOpax HapPOOHbIX AenyTaToB YKpauHbl B
CBSI3M C AOCPO4YHbIM npekpaweHnem B 2007 rogy nonHOMouni
napnamMeHTa 6bisiM B pa3HOe BpeMs NpU3HaHbl HEKOHCTUTYLIMOH-
HbIMW.

MNocnepHee pelweHne No 3TOMy nNoBoAy NPUHATO KOHCTUTY-
uMoHHbIM Cynom YkpauHbl 25 ceHTabps 2007 roga, To ecTb He-
NOCPEeLCTBEHHO Nepen, rofloCoBaHMEM Ha JOCPOYHBIX BbiGOopax B
napnamMeHT YkpauHsbl. Peyb wna 06 orpaHMyeHnn npasa n3dupa-
Tenen Ucnonb3oBaTb OTKPENUTENbHBIE YAOCTOBEPEHUS AN O-
JI0COBaHUsi BHE MecTa NOCTOSIHHOIO NPOXWUBAHMS.

Ocob6eHHOCTbIO AEATENBHOCTM YKPaMHCKOro oMOyacMeHa sB-
NS1€TCA TO, YTO OH HEe TONbKO WHULUMMPYET pacCMOTPEHne aen,
KacaloLLMXCs 3aLLMTbl COOTBETCTBYIOLLMX NMPaB 1 cBOOO, Yenose-
Ka 1 rpaxaaHnHa, HO 1 IMYHO UK Yepes CBOEero npeacrasutens
NPUHUMAaET y4acTne B KOHCTUTYLIMOHHOM CyA0NpoOn3BOACTBE, TO
€CTb B PACCMOTPEHUN 3TUX AEN NO CYLWECTBY, MOAYUMHASACH NMpu
9TOM npoueaype ocyliecTsneHnsa npasocyaus. OTmevy npu
3TOM, 4YTO OMOYACMEH HE NPUMHMMAET y4acTust B NpUHATUN KoHc-
TUTYUMOHHBIM CyaoM pelleHuii No paccMaTpuBaeMbiM Aefam,
He BMeLUMBaETCS B npoLecc npuHaTusa nx Cygom. 3t1o obycnos-
NIEHO KOHCTUTYLMOHHBIM MOJIOXKEHMEM O TOM, 4TO MpU OCyLLEeC-
TBEHNN NPABOCYAMS CyabW HE3ABMCUMbIl Y NOAYUHSIIOTCS TONIbKO
3aKOoHY.

Takum obpas3om, rnasHas uenb gesatenbHocTn KoHCTUTyum-
oHHoro Cyaa n YnonHomouyeHHoro BepxosHon Pagpl YkpanHbl no
npaeam 4YeNoBeka 3aksoyvaeTcd B 0BecneyeHnr MNpUcyLyMu
KaXO0MY U3 HMUX MPaBOBbIMW CPEeACTBaAMM NPaKTUYECKON peanu-
3aumm NpUHLMMNOB BEPXOBEHCTBA NpaBsa.

Y6exaeH, 4To uaen, NpeasioxXeHus, NPo3By4YaBLUME HA STOW
KOHdepeHUMN B AOKNaAax, COOBLLUEHMSAX, OUCKYCCUSIX, a Takxke
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onbIT B38.VIMOLI,€I7ICTBI/IF| opraHos KOHCTVITYLI,I/IOHHOI7I ropnconkumn n
omMOyacmeHoB 6e3ycnoBHO OyayT Nose3HbIMU NPU NOAroTOBKE K
PacCCMOTPEHMIO N PELLEHUIO MO CYLLECTBY KOHCTUTYLMOHHbBIMU CY-
JaMn 1 napnameHTCKMMm OM6y,£I,CMeHaMVI BOMPOCOB 3allUnThbI
npas 1 cBOOOM, YenoBeka 1 rpaxxaaHnHa.

Interaction of the Constitutional Court
of Ukraine and the Authorized Human Rights
Representative of the Supreme Rada of Ukraine
in the Protection of the
Constitutional Human and Civil Rights and
Freedoms

I. Dombrovskij
Judge of the Constitutional Court of Ukraine

Summary

Relations between the Constitutional Court and the
Authorized Human Rights Representative of the Supreme Rada
of Ukraine are defined on the constitutional and legislative levels.

The Constitutional Court of Ukraine shall ensure the protec-
tion of human and civil rights and freedoms from the possible
normative violation on the basis and within the powers granted by
the Constitution and the Law of the Constitutional Court of
Ukraine.

The parliamentary control is also a national measure of legal
protection. It provides the implementation of the constitutional
human and civil rights and freedoms. The Authorized Human
Rights Representative of the Supreme Rada (Verkhovna Rada) of
Ukraine exercises parliamentary oversight over the observance
of constitutional human and civil rights and freedoms. The
Authorized Human Rights Representative is also called Ukrainian
Ombudsmen.

The Authorized Human Rights Representative in his/her activ-

Xl EpeBaHckas mexayHapoaHasi KOHdepeHuus

ities is guided by the Constitution of Ukraine and by the interna-
tional treaties. The activities of the Authorized Human Rights
Representative complement the existing means of protection of
constitutional human and civil rights and freedoms. These activ-
ities are independent from the other state and official bodies.
Furthermore, the Authorized Human Rights Representative shall
cooperate with them.

The Authorized Human Rights Representative of the Supreme
Rada has the right to initiate the proceedings in the
Constitutional Court on the constitutionality of the constitutional
laws and other legal acts of Verkhovna Rada, the acts of the
President of Ukraine, the Cabinet of Ministers of Ukraine and
Autonomous Republic of Crimea concerning the fundamental
human and civil rights and freedoms, also on the official inter-
pretation of the Constitution and Laws of Ukraine due to the
Constitution of Ukraine, Laws on the Constitutional Court of
Ukraine.

These bodies exercise their competencies independent from
each other and from the other bodies of state power, from the
local self-government bodies and their officials. They shall only
be subject to the Constitution and the Laws of Ukraine.

The activities of the Authorized Human Rights Representative
are important and actual in the process of the protection of
human rights and freedoms, because the Constitutional Court of
Ukraine does not have authority to initiate constitutional pro-
ceedings on the constitutionality of laws and other legal acts,
which may violate the fundamental human and civil rights and
freedoms. There is no institute of individual constitutional claim
for the defence of specific rights and freedoms in Ukraine.

The similarity between the activities of the Constitutional
Court and the Authorized Human Rights Representative of the
Supreme Rada of Ukraine is in the several procedural forms of
protection of fundamental human and civil rights and freedoms.

Ukrainian Ombudsman actively cooperates with the institute
of the constitutional justice of Ukraine. The Authorized Human
Rights Representative of the Supreme Rada actively participates
in the solution of issues on the protection of the electoral rights
of the citizens of Ukraine.

The Authorized Human Rights Representative has the right to
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initiate hearings of the cases about the compliance of the funda-
mental human and civil rights and freedoms as well as has the
right to take part in the constitutional hearings through his/her
representative. It bears meaning that the Authorized Human
Rights Representative participates in the whole process of the
case and subject to the process of the administration of justice.

The main aim of their activities is the real realization of the
principle of the law supremacy.

AKTyasnbHble NPo6EMbI KOHCTUTYLIMOHHOIO NpaBoCcyaust

A. ApyTIOHSIH
3ailumnTHuk npae YesaoBeka (omMoyncmeH) PA

Cucrtema «cpepxek h npoTUBOBECOB» UJN
cucrtema nepeBecoB (YyPOKM NOCTCOBETCKOro
KOHCTUTYLMOHANN3mMa)

KoHcTuTyuua npepHasHadeHa gns 1oro, 4tobbl rocyaap-
CTBO U XMBYLLUNE B HEM JIIOAN OrpaHudnBanm cebs ansa B3anm-
HOM Nonb3bl. B 3TOM nnaHe BO3HMKAET BOMNPOC, MOXET Ju
KOHCTUTYUMUS OaTb 3alUnTy, €C/iM B HEe He BEepPAT, €Cliv CUJlb-
HEeNLWWIn 3anHTepecoBaH B TOM, 4TOObI NepeLlarHyTb 4epes He-
e? KoHCTUTyumoHann3m kak npoTUMBOMNOMOXHOCTb NPOU3BONY
HYXXOAEeTCH B MHCTUTYLMOHAbHbIX rapaHTUaxX. 1o gocTuraeTt-
Cs Takou opraHnsauver BeTBen BNacTn, B KOTOPOW OHU Orpa-
HUYMBAIOT APYr gpyra, 0a3vpyloTCs HA CUCTEME COEPXEK U
NPOTUBOBECOB.

CerogHs MHOrMe MOCTCOBETCKME CTPYKTYPbl BNACTU TOJIbKO
Jeknapupylot obLieyenoBeyeckme LEHHOCTU, OEMOKpaTMyec-
ke cBoboabl U paBHbIE rpaXaaHCKue npaea, a Ha nene BBOAAT
MOJIHYIO 3aBUCUMOCTb XMN3HW YesioBeKa OT rocyaapcraa.

B pesynbrate npoucxogut pedopmaumns 4enoBeYEeCKMx
LEeHHOCTEeN 1 gerpagauuns MM4HOCTHU.

B Takom oOuiecTBe C NEPEBEPHYTHIMU LLEHHOCTAMUW Nt0au
CTpemMaTcs He kK cBoboae, a Kk koHdopmmamy. KoHeyHo, yn-
paBnsiTb TaKMMU NIOAbMM Nlerye, 4em cBOO6OJHLIMWU, CaMOLOC-
TaTOYHbIMU NOAbMN. HO ONs 3TOro m Mbl 0TKa3asmcb OT TOTa-
nutapuama B nofb3y AemMokpaTumn?

Kak TonbkO BnacTb B3ss1a BEPX HaL YENIOBEKOM, HapyLin-
NIOCb BHYTPEHHEE COCTOSHWE rapMOHUM U, COOTBETCTBEHHO,
ceobopa. M 3akpyTunocb kosieco HecBobGoAbl M BracTu'.

! Cwm.: AHatonuii Hekpacos. “Orperopbl”. dM.nt007. $C. 199.
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MIMEHHO OT 9TOro OoJiXHa 3acTpaxoBaTb HAC cucTteMa npPoTu-
BOBecOB. Ho, K coxaneHuto, cuctema nepeBecoB Nnoka AoMU-
HUpYeT.

Ecnun Mmbl xoTum nsdexatb ANKTaTypbl, BAACTb Mbl O0J1XKHbI
YPaBHOBECUTb OPYroil BNacTblo, 4Yepes3 CUCTEMY COEPXEK U
npoTMBoBecOoB. [oaToMy HEOOXOAMMO pa3aenieHne rocynap-
CTBEHHOW BnacTtu. B aTom cmbicne KOHCTUTYLUMNA npenctaBnd-
eT coboi HeyTo OGonbluee, 4YeM nepeyeHb pasrpaHnyeHus
KOMMETEHUMN MeXAy rocyaapCTBEHHbIMU OpraHammz.

BnacTtb y4acteyeT B pOpMUPOBaHMU cpedbl 0bUTaHUA Ye-
noseka. MoaToMy, 3aHMMaa onpeaesieHHY0 NO3NLUI0 B 3TOM
BOMpOCe, Kaxabln GopMUpyeT 3Ty cpenys. B aToM nnaHe cuc-

TemMa NpOTUBOBECOB TOJIbLKO U MOXET obecneunTb “cpeny oou-
TaHna” ceoboabl, GOpMMPYS BHYTPEHHE CBOOOAHOIO Yenose-
Ka.

Monntnyeckan ceobopa GyaeT nydlle 3awuuiaema, ecnm
BNacTb HEe BYyAEeT HaXoOUTbLCH B OAHMX N TeX Xe pykax. Ana To-
ro, 4To6bl BNacTb OCTaHaBAMBaNa Bnactb, HeobxoaMmo, crne-
JoBaTesibHO, pPa3fenunTb ee.

Teopus pasneneHus BnacTter npomnseesna PeEBOIOLMIO B UC-
TOpUX PasBUTUSA MONNTUHECKON MbICSIN N KOHCTUTYLMOHHOWN
NPaKkTUKK.

Mmes rnybokme UCTOPUYECKNE KOPHU, OHa Kak LiefibHas KOH-
uenumsa cpopmmpoBanack B nepmog 6ypxyasHbiXx PeBONOLNIA
XVII-XVIII BB. OCHOBHblE NOCTYyNaThl 3TON Teopun GbINN BbIABU-
HyTbl [>xoHOM JIokkoM, a 3aTtem Jlyn MoHTeckbe.

B uenax obecnevyeHmss OCHOBHbIX NMpaB Yenoseka [x. JIOKK
cuyuTan HeobXo0ANUMBbIM OrpPaHUYUTb NOMUTUYECKYIO BNACTb Ye-
pe3 ee pasgeneHne, cnocobHoe NpeaoTBPaTUTh KOHLIEHTpa-
LMIO BCEN MONHOTHI BAACTU B OOHUX pyKax.

Jlokk nogyvyepkuBaeT UCKIOYNTESNIbHYIO BaXHOCTb CUCTEMBI
B3aMMHbIX "CAEPXEK U MPOTMBOBECOB”, CMOCOOHbIX obecne-
YNTb CBA3b Pa3/IMYHbIX BNacTen, uUx c6anaHCUMPOBAHHOCTb U

2 Cwm.: Llasio A. “CamoorpaHvyeHmne BacT (KpaTkuil Kype KOHCTUTYLMOHann3amMa)“. - M.
2001. - C.77-78.

3 Cwm.: AHaronuii Hekpacos. “drperopsl”. - M., 2007. - C. 202.

4 CMm.: XKakke X.-I1. “KOHCTUTYLMOHHOE NPaBO U NOANTUYECKMNE UHCTUTYTBI”. - M., 2002. -
C. 90.

AkTyarnbHble NPo6eMbl KOHCTUTYLIMOHHOIO NpPaBoCyaust

conog4mHeHune. CornacHo JIokky, 3akoHodaTesnbHas BNacTb -
BbICLLAS MO OTHOLUEHWIO K ABYM APYrMM, HO MOCNEeOHUE He
OO/KHbI cTaTb ee npuaaTkom. oaToMy 3akoHogaTesibHas
BNacTb He abCconioTHAa, W Yy Hapoda eCTb BEPXOBHAas BACTb
OTCTPaHATb UM U3MEHSATb COCTaB 3aKOHOAATESIbHOIro opraHa,
Korga Hapog BMAOWUT, 4TO 3aKoHOoAaTeslbHasi BNacTb AeNCTByeT
BOMPEKM OKa3aHHOMY el [OBEepuIios.

Hanbonee nonHo Teopus pasgeneHuns BnacTten Gbina pas-
paboTtaHa B XVIII B. BbigatowmmMmcs dpaHLy3CKMM MOAUTUYEeC-
Knm mbicnutenem Wapnem Jlyym MoHTeckbe (1689-1755 rr.).
Y100bl M36exaTb BO3MOXHOCTM 310ynoTpebnartb BRacTbio,
cuntaet MoHTeckbe, HeobOxoauma Takas cuctema, npu KOTo-
poii 3akoHoAaTeNlbHasA, WCMNOJIHUTENbHAA U cyaebHasa BnacTu
Oblnn Obl pa3genexHbl U BBAUMHO cAepXuBanm Obl Apyr apyra.

MoHTeckbe 0c000 akUEeHTUPOBAs CBOE BHMMaHME Ha uaee
paBHOBeCUS BAacTeN B CUCTEME "COEPXEK U NMPOTUBOBECOB".
OHWN O0NXHbI ObITb CAMOCTOSATENIbHLI U YPaBHOBELLIMBATbL OPYr
apyra, npepoTBpalas BO3MOXHOCTb y3yprnaumy MOJIHOMO-
YA BEPXOBHOW BNACTU KaKMM-11MB0O OQHUM yyYpeXaeHnems,

Ecnun Jlokk pazgeneHne BnacTen TpakToBas Kak X COTPYA-
HNYEeCTBO N TeCHOEe B3auMOOEeNCcTBME Ha OCHOBe npeobnaga-
HUS 3aKOHOAaTENbLHOM BAACTU HAA UCMONIHUTENBLHON, TO MOH-
Teckbe MnoayvyepkuBan HeoOXOAMMOCTb MOSIHOrO PaBHOBECUS,
HE3aBUCUMOCTMN U Aaxe XecTKoro o6ocobneHnsa Bnacten.

Ha ocHoBe BbILLIECKA3aHHOI0O MOXHO NpPeacTaBUTb MHOIO
BapMaHTOB peLleHnin No pasaeneHnto n CTPYKType opraHuaa-
LW BETBEW BNacTu, U BCE OHU MPUMEHUMbI, €CNn CNOCOOHbI
WUCKJIIOYNTb UK NpeaynpeanTb orpaHnyeHmne ceodbobl.

M cHoBa Mbl NpNXoaum K caMoMy 4enoBeky. UIMEHHO B HEM
NMPUCYTCTBYET CTPEMJIEHNE K BNACTU U NMOAYNHEHUNE €, a OK-
pyXatoLwmin Mup ecTb NPOEKLINA ero COCTOAHUS.

Odpyrumun cnosamu, oOmnacHoO, Korga Bractu GOpMMpyloT
BHYTPEHHEe HecBOOOAHbIE, HerpamMoTHble NoAK, Xenawuwume
Takum o6pasomM OononHUTb cebs matepuanbHO UMM CaMOyT-
BEPOUTLCA MNCUXONOornyeckn. B cyuwecTByolie CTPYKTypbl

5 Cm.: [IxoH Jlokk. 36paHHble dunocodekne npousseaeHus. - M., 1960, T.2. - C. 85-86.
6 MonTeckbe LLI.J1. U3bpaHHble nponaseneHns. - M., 1955. - C. 294-296.
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BIACTU HYXHO MPOABMIraTb FAPMOHUYHbLIX JllOAEN N TeX, KTO
CTPEMUTCH Pas3BMBaATbLCA U MOXET MCMOMIb30BaTb BNacTb AJA
CBOEro pa3BuTusa U pa3BuTus obuiecTtea. Takas cuctema Mo-
XET CYLLLeCTBOBaTb Yepe3 NHCTUTYT NPOTUBOBECOB, a He nepe-
BecoB. B 3ToM nnaHe BONpPOC O CUCTEME BNacTU TECHENLLMM
obpa3om cBsA3aH ¢ NoHATHMeM cBoboabl. CBoO6OOA - HEOTbEM-
nemas cyTb YyenoBeka. CBob6oaa peannsyeTcs TONbLKO B YCO-
BUSIX CUCTEMbI MPOTUBOBECOB. Bce ocTanbHblie GOpMbl BNACTH,
OT aHapPXMnM A0 MOHAPXUN U TUPAHUN — 3TO PasinyHble GopMbl
nepeBeCOB.

B 3TOM cMbICne He Hago ObiTb 60bLIMM 3HATOKOM rocyaa-
PCTBOBEAEHUs, 4TOObI 3HATb, 4TO TOJILKO cUCTEMA MPOTUBO-
BECOB CcnocobHa co3aaTth cpeay, rae peanbHo 6yayT rapaHTum-
poBaHbl NpaBa uU cBob6odbl. CerogHa CyLEeCTBYIOT KpUTEpUN,
KOTOPbIMU OMpPeaenalT, HACKONbKO AeMOoKpaTuyHa Ta Uu
nHas ctpaHa. Kpome aToro, onpenensitot M ypoBeHb AeMokpa-
TUYHOCTU NO CXeMe: MUHUMAaJIbHasA AeMoKpaTusa — Makcumalsb-
Hasi geMokpaTus’.

Cxema N 1
OtcytcTtBUNE TepnumocCTb, Hanun4ine nosutneHOM
ANCKPpUMUHAUMM  KOMIMPOMWUCC ONCKpUMUHaLUMmn
MwuHumanbHas MakcunmarnbHasa
aemMokpartus nemMokparus

Kputepun, no KoTopbiM ONpenensoT Hanm4ne gemMokpa-
TUN B T€X UJIN UHbIX CTPaHax.

lNepeyeHb noanTuyYecknx npas

1. N3b6upatoTca nu rnaea rocynapctea, MNPaBUTENbLCTBO
UIN NHaga BJlaCTHas CTPYKTypa NyTeM YeCTHbIX U CnpaBensin-
BbIX BbIOOpPOB?

7 Michael J. Sodaro. Comparative politics, second edition. The George Washington
University. 2007. p. 175
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2. N3bupatoTcs N1 NpeacTaBuTeNn 3akoHo4aTeNIbHbIX Op-
raHOB Yepe3 YeCTHble U cnpaBeanBbIE BblIGOPbLI?

3. CywecTBYIOT N1 crnpaBejnmBble n3bmnpatesnbHble 3aK0-
Hbl, OAWHAKOBbLIE BO3MOXHOCTU NPenBbLIOOPHO KaMmnaHuu,
YeCTHbI ONpPOC 06LLECTBEHHOIO MHEHUS 1 Tabynaunsa nsbu-
paTeNbHbIX OlonneTeHen?

4. N\meloT nun noan NpaBo OpraHM3oBbIBaTb pas3Hble Nno-
NNTUYECKME MapTUM UAN KOHKYPEHTOCMOCOOHbIE MOJNTU-
yeckme rpynnmupoBKnU, W roTOBA NI CUCTEMA K NOSABAEHUIO U
NCYE3aHUI0 3TUX KOHKYPEHTOCMOCOOHbLIX MapTUi u rpynnu-
poBOK?

5. ECTb 1 cyWweCTBEHHbIN ONMO3ULMOHHLIN ronoc, dak-
Th4Yeckas onno3nLMOHHAsA BNACTb U peanbHas BO3MOXHOCTb
0N oNnNo3nLMM BCTaTb Y BJIACTU NMYTEM YECTHbIX BLIOOPOB?

6. dBnaeTca nn nonuTudeckuii Boibop Hapoga cBobon-
HbIM OT AABJ/IEHNSI CO CTOPOHbI BOEHHbIX, WHOCTPaHHbIX, TO-
TannTapHbIX, PEUrNO3HbIX, 9KOHOMUYECKUX NapTUN nUnu
WHbIX BAACTHbIX CTPYKTYpP?

7. ImeloT nn KynbTypHblE, 9THUYECKNE, PEeUrno3Hble
MEHbLUMHCTBA camoonpeaeneHne, camoynpasieHne U BO3-
MOXHOCTb y4acTus 4epe3 HedpOopMaJsibHbli KOHCEHCYC B NPO-
Lecce NPUHATUS PeLEeHnin?

8. OnpepensiioT AnM NOANTUKY rocydapcTBa 4YecTHO M36-
paHHblEe NpeacTaBUTENN?

9. EcTb 11 MECTO KOppPyNuun B rocynapCcTBEHHOM annapa-
Te?

10. NMoooTYeTHO NN NPaBUTENILCTBO Nepen n3bupartens-
MU MexAay BblbopamMu, W OENCTBYET NN OTKPbLITO U NpPO3-
payHo?

11. B cTpaHax ¢ TpaAuLUMOHHLIM MOHaPXNYECKNM CTPOEM,
HE UMELWMM NapTun n n3bmnpaTtenbHOro npouecca, NpPoBo-
OUTCS NN cucTeMa OMpocoB, MOOLWPSIOTCS Nn 06CcyXaeHus
NPOBOAMMOWN NOAUTUKK, W JaeT X Npaso Ha neTuumn?

12. OcyLLeCcTBNAOTCA NN NPaBUTENbCTBOM UMW NPAaBSLLEN
9INTON ueneHanpasBieHHble 4ENCTBUSA MO USMEHEHUIO 3THU-
4eCKOro cocTaBa HaceneHus, TeppuTOPUM CTPaHbl C LLENbIO
YHUUYTOXEHUS KYNbTYpbl MW U3MEHEHUS MOAUTUYECKOro ba-
naHca B N0Nb3y ONpeneneHHon rpynnbl?
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lNepeyeHb rpaxaaHCckux rnpas

1. CyuwecTBylOT N1 cBobGogHble N He3aBucumble CMU un
apyrve GopMbl BblpaxXeHUs! KyNbTYPHbIX LEHHOCTER?

2. EcTb nn cBobGoaHbIE PENUINO3HbIE OpraHu3auun, u
BO3MOXHO JIn cBOOOAHOE NMUYHOEe M NybnnyHoe BblipaxeHue
PENUIMO3HbIX YOexXneHnn?

3. CyuwecTByiOT N1 akagemunyeckme ceoboabl, U He noa-
BepraeTca obpal3oBaTesibHas cuctema o06GLIMPHONM Uaeono-
rmyeckon obpaboTtke?

4. CywecTBYIOT 1N OTKPbLITbIE U CBOOOAHLIE NMYBNUNYHbIE
o6CcyXaeHna?

5. BO3MOXHbI I cobpaHus, [EMOHCTPaLUN N OTKPbLITbIE
ny6nnyHble o6cyxaeHna?

6. CBOGOAHLI NN MONUTUYECKUE U KBA3UMONUTUYECKME
opraHmsauum (NoanTudeckmne nNapTmm, obLLECTBEHHbLIE Opra-
HM3auMN, BPEMEHHbIE TPYNMUPOBKA U T. A.)7

7. EcTb N1 cBOOGOAHbIE TOPrOBble 0OBLEAVHEHNS U OpPraHn-
3auumn u ocyuecTengeTcs apPeKTMBHOE 3aKaO4YeHNne goro-
BopoB? CyliecTBYOT 1M cBoOOAHble NpodeccnoHarnbHble U
WHble YacTHble opraHusaunm?

8. EcTb N1 He3aBMUCcUMas cynebHas BnacTb?

9. B rpaxpaHCKMX 1 YroNIoBHbIX Aeflax HAaCKOJIbKO 3Ha4Yn-
Mbl MPaBOBble HOPMbI? HaxoguTcsa N1 nonavumsa nofg Henocpe-
OCTBEHHBLIM Irpax4aHCKMM KOHTponem?

10. CywecTByeT M 3awmrta OT NONMNLENCKOro Teppopa,
HEeOB6OCHOBAHHOIO TIOPEMHOIO 3akJIlO4YeHUsl, CCbIIOK KUK
NbITOK rpynnamMm, noanepXvBanwmMmMn Uam onno3numMoHHbI-
MU cucteme? EcTb Nu rapaHTus mmpa n 6esonacHocTu?

11. 3akOH OAMHAKOB A1 BCEX CNOEB HaceneHna?

12. CyWwecTBYIOT 1 paBHble BO3BMOXHOCTW, U OTCYTCTBYET
JIN 3KOHOMMYECKasa aKcnayaTauma?s

Cxema N 2
/ \ / \ / \ / \
OdemokpatnyHa [MonynemokpadAsToputapHa [lonyaBsTopud

TNYHa TapHa

Michael J. Sodaro. Comparative politics, second edition. The George Washington
University, 2007, p. 33.

8
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[MOHATHO, YTO TONBLKO CUCTEMA NPOTUBOBECOB MOXET BbIBECTU
nocTcoBeTCkmne obLecTBa M3 aBTOpPUTapmn3aLmMm K 4eMOKpaTuu.
YpoBeHb Xe pa3paboTaHHOCTU CUCTEMbI NMPOTMBOBECOB NMO3BO-
MT onpenenute amMnanuTyny AemMokpaTtuyHocTu. CerogHsa xe,
NCXoAs M3 BbILLEUN3NIOXEHHbBIX KPUTEPMEB, MOCTCOBETCKME 06-
LecTBa, M TO HEKOTOPbLIE U3 HUX, B Jy4LleM ciy4ae, MOryT npe-
TEeHOO0BaTb HA MUHUMASbHYIO AeMOKpaTuio no cxeme N1 unHa no-
nyoemokpaTuyeckyto cuctemy no cxeme N 2.

OTMeTUM, 4TO yXXe AaBHO rocyaapCcTBOBEAEHME U MONTONO-
rMst USMEHWIM HaNPaB/IEHHOCTb CBOUX UccnenoBaHuin. Bece 6o-
nee akUeHTUPYITCH €ANHOCTb roOCYAapCTBEHHOW BNacTu U COT-
pyOHW4eCcTBO ee BeTBeW. HauuHaloT No-HOBOMY TpakToBaTb
CMbICN BNacTu, paccmaTpuBas ee B GyHKLMOHANBHOM U CTPYK-
TYPHOM MnaHax.

Hemeuxnin rocygapcteosep K. Xecce OCHOBHOWM MO3UTUBU3M
9TOro NpUHUMNA BUOUT B PEryiMpoBaHUM U NognepXaHum no-
psaka COBMECTHON OEeATENbHOCTU NIOAEN, KOHCTUTYMPYIOLLErO
OTAENbHbIE BUABI BNACTN, ONPEAENSAoLWEro 1 orpaHn4ynBaoLLEero
MX KOMMNETEHLMN, perynmpyloLwero obwmin Tpya, 6anaHcupyto-
LLEero KOMMETEHLMN rOCYAAaPCTBEHHbIX OPraHoB 1, Takum obpa-
30M, NPMBOASALEro K €OVHCTBY OrpaHN4EeHHON rocyaapCTBEH-
HOW BnacTwe.

NHTepecHoe ToNKkoBaHME Teopun pasaenieHns BrnacTen gaet
aHraunckmnin nonutonor M. Bann. OH He TONbKO OrpaHnyYnBaeTCs
dopManbHO-IOPUANYECKUM NCCIE00BAHNEM B3aMMOOTHOLLEHNI
3aKoHOoOATeNbHbIX, WCMOJIHUTENbHbLIX U CyaebHbIX OpraHoB, a
TaKke paccMarpuBaeT B3aMMOOENCTBME MPaBOBLIX, CoOLMasb-
HbIX M MOJIMTUYECKUX WUHCTUTYTOB (MONUTUYECKUX NapPTUN,
cpencTs maccoBon nHdopmaumn, “rpynn gaesneHuns” n gp.). Pe-
LEHWE 3TUX NPUHUMNUANBbHBLIX NPOBNEM OH BUAUT HE B Y3KMUX
pamMkax rocyaapcrea, a B opraHusauum u GyHKUMOHMPOBAHUM
BCEN MONINTUYECKOW CUCTEMBbI, B AOCTUXEHUN “paBHOBeECKSA”
MeXy rocygapCTBOM 1 06LLECTBOM!O,

3,El,er Mbl AOJ/DKHbI COeNnaTtb npmMmevyaHme oTHOCUTENIbHO paB-
HOBECUSl, KOTOPOE, eCTECTBEHHO, MpeacTaBnseT coboi anHa-

Mnyeckoe paBHOBeCHUE N HE MOXET ObITb MOJIHBIM HU B Kakoe

9 CM.: Xecce K. “OCHOBbI KOHCTUTYLMOHHOIO Npasa PPI™”. - M., 1981. - C. 237.
10 vile. M.G. Constitutionalism and Separation of Powers”. Oxford, 1967, p. 1-10.
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Bpems. [nHammnyeckoe paBHOBeCKE Oo3HavaeT, 4To amcbanaHc
BETBENM BNaCTM HaxoAMTCS B AOMYCTUMbIX Mpegenax, onpege-
JIEHHbIX KOHCTUTYUMEN.

TeHpeHUMeEN NocnegHnx OecAaTuneTMn NPoLLIoro Beka crtano
OTHOCUTENLHOE YCUSIEHME MCMNOSIHUTENBHON BAACTW. JTOT MpOo-
uecc B bputaHum xapakTepusoBancsa kKak nepexom, oT “CUCTEMbI
npaeneHus kabuHeta” K “cucTemMe npaBfieHNs NPeMbep-MUHNCT-
pa”, 4To 0ocoBEeHHO xapakTepHO AJiI9 COBPeMeEHHO Bennkobpun-
TaHUn,

0] HapyweHnn paBHOBECUA MeXOy 3aKOHO4ATENLHOM U UC-
NOSIHUTENBHOW BNACTbiO B BeJ'II/IKO6pMTaHMI/I roBopwmin MHorue
nccnepgosartenn2, Bmecte ¢ TeM, KOHEYHO, MepeBec npaBu-

TeNbCTBA HaA NapsaMeHTOM He O3Ha4yaeT oTkada OT napilaMeH-
Tapu3aMa. 3a napiamMeHTOM COXPaHSoTCS GYHKUUUM KOHTPO-
NS, KOPPEKTUPOBAHUS N CAHKLUMOHUPOBAHUS MOUTUKU MpPaBu-
TenbcTtBa. CoxpaHsaeTcs nonuTmnyeckast OTBETCTBEHHOCTbL MNpPaBu-
TeNbCTBa Nepepn napiaMeHToM.

AHanornyHble NPoOUECChl YCUNIEHUS UCMNONMHUTENBLHON BEPTU-
Kasm Mbl BUAVM N B HEMaplaMeHTapHbIX CTpaHax. [NocTeneHHoe
paclimpeHne xapaktepa u obbema Npe3naeHTCKMX NOHOMO-
ynii B CLLIA amepukaHCKMM KOHCTUTYLUVMOHANU3MOM U NONNTU-
4YeCKOW Haykol paccmMaTpuBaeTcs Kak OauH N3 OCHOBHbIX pe-
HOMEHOB aMepUKaHCKOro KOHCTUTyUuOHanu3ama: korpa 6es
KOHCTUTYUMOHHBLIX UBMEHEHNI NAET NPOLECC NOSIHOMO AOMUHN-
poBaHus npesnaeHTa. Pag amepukaHCKUX yYeHbIX Aaxe yTBe-
p>XAalT, YTO HEYKIIOHHOE pacLuMpeHne 3Tol BnacTn Nnpeacras-
n{eT Hambonblylo yrpo3y ceobdoge v gemokpatumiz, OgHako

BCE 9TO HE BbIIMJIOCH B CUCTEMY NepeBecoB, Gnarogaps pas-
BUTOMY rpaxxgaHCKOMy OOLECTBY, COOTBETCTBYIOWMM KybTy-
pe 1 TpaauuusamMm.

BmecTe ¢ TeM B 3anagHOEBPONENCKMX CTpaHax B KOHLE 90-bix
roLoB MPOLUIOrO Beka Havanacb TEHAEeHUMs K “pecTaBpauumn’
ponu napnamenTa. Tak, ®OUHASHANS Nocne KOHCTUTYLIMOHHbIX

"1 Cm.: M. Rush. Parliamentary government in Britain. N. Y. 1981.

12 Cm.: Hanpumep. Beloff. M., Pell. G. The government of the United Kingdom:
Political authority in a changing society. L. 1980.

13 Cwm.: Cass. Sunstein. Changing Constitutional Powers of the American
President//EECR, vol. 2, N 4, Fall 1993/Vol. 3, N1. Winter 1994, p. 99.
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pedopm 1992-1995 rr. oT Nnonynpe3mnaeHTCKON nepeLuna K nap-
nameHTapHoi dopme pecnybnrmkaHCKoro npaeneHns. AnHamuka
WHCTUTYLMOHHbIX 3BOJIOLNIA BE3 KOHCTUTYLUMOHHBLIX U3MEHEHW
(CLUA), BnnoTb Ao cMeHbl GopMbl  npasfaeHns (PuHnaHams),
O4YeHb cnoxHa. Npuyem peyb naeT o cTpaHax C yCTOABLUMMUCSA
NONMUTUYECKMMU N NPABOBbIMU TPAANLNAMU, BbICOKUM YPOBHEM
pPasBUTUS BKOHOMUKN N COLMaNbHOM cdhepbl. 3HAYMT, NpoLEecc
0OYeHb MNYOMHHLIN, K NO3TOMY OMPEAENUTb CBOK KOHLEMNUMIO
KOHCTUTYLMW N CBOKO MOLESb PAa34eNeHNs BNacTenN Kaxaoe rocy-
[apCTBO CMOXET:

1. Ha ocHoBe NnpoayMaHHoM 1 cbanaHCMpOBaHHOW CTPYKTYpU-
3auny rocynapCTBEHHbIX OPraHos.

2. MpaBunbHbIM pacnpegeneHvem GOYyHKUUA MeXay BeTBsI-
MW BNacTu.

3. NpoaymMaHHOM CUCTEMON WX B3aUMOOTHOLUEHWI, 3ac-
TaBnSIOLLMX UX COTPYAHNYATb, a HE MPOTUBOCTONATh.

4. Bce BbILLEN3NOXEHHOE O0/MKHO CTPOUTLCA Ha y4EeTE Takmx
acrnekToB, Kak: YpOBEHb pPasBUTUSA NAPTUAHOMN CUCTEMBI,
YPOBEHb MOSINTUYECKOW KYNbTYpbl U NPABOCO3HAHUS, 0OCOOEH-
HOCTU MeHTannTeTa N MOJNTUHECKOMN UCTOPUKN,  MNCUXONOrun,
HanIMuns rpaxaaHckoro obuwiecTsa U YPOBHS 3KOHOMUYECKOrO
pa3sutnda, reorpadunyeckoro MnonoXeHNS W reonosiMTukn pe-
rMoHa.

Be3 4-ro nyHkTa BCS cuCTEMA MOXET OblTb TEOPETUHECKU
NPOAYMAHHOM, HO HEOEECNOCOOHOM B KOHKPETHbIX YC/OBUSIX.
Ocob6eHHO 310604HEBHBIM 3TOT BOMPOC SABSIETCA A1 NOCTCOBE-
TCkux cTpaH. C 9TOM TOYKM 3pEeHUst KOHLEeNuus pasgeneHuvs
BflaCcTeln Hepeako ABndanacb NPeamMeToM OCTPbIX OMCKYCCUN B
npoLecce KOHCTUTYLMOHHBIX pedopM B cTpaHax Bocto4yHon
Esponbl 1 CHI.

OTmMeTMM, 4TO B NoAaBnsioLeM OONbLUMHCTBE CTpaH Mupa
KOHCTUTYLIMOHHO 3aKpernneHo pasaefieHne Bnacten, B TOM 4YUC-
Jle 1 B NMOCTCOBETCKMX CTpaHax. Ho aTo BOBCe He O3Ha4aeT Toro,
YTO B HUX MOBTOPHAETCH OLHA U Ta e CTPYKTypa BNacTu.

PazpeneHne Bnacten v pasrpaHuyeHne Mx KOMMNeTeHuun B
pasnnyHbIX CTpaHax MMeeT cBoto creumdpuky. OgHako obLwmm
AN BCexX OeMOKpaTUyecKux rocynapcTB SBAGETCA MnpaBuio,
COrlaCHO KOTOPOMY TpW BETBU BAACTU HE O0JKHbI ObiTb Nos-
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HOCTbIO Pa300LLEHbI NN, HANPOTUB, 0ObEANHEHbLI NO4, EOUHBIM
Ha4anom.

[MosToMy B pamkax eAmHOW LENOCTHOM rocynapCTBEHHOWN
B/IACTU HEODOXOAMMO pa3rpaHNYeHme BNacTeN, YTOObI kaxaas n3
HUX 3 DEKTUBHO OCYLLECTBAANA CBOM NONHOMOYUS, U UX €ONH-
CTBO, 4TOObI OBGECNEYNTL MHTEPECHI JINYHOCTKU, Hapoda, a Tak-
Xe coumasbHbIli Nporpecc obuiecTsar.

OpHako noka CcyLecTByeT AUCrapMOHUS B NIOASX, BnacTb Oy-
[EeT OCHOBLIBATbCHA HAa CUCTEMe nepeBecoB. Takme noan 6yayT
nckaTb TEX, Ha KOro pacnpoCcTpaHuUTb CBOE BNUSIHWME, W OyayT
npuUTArMBaTb TeX, KTO OyAeT ynpaBnsTb MMU.

340ecb Mbl UMeeM [Oefio C eAnHOO0OpPa3HbIM MbILLSIEHNEM,
KOTOpOEe KOPppPenupyeT C nepapxnyeckmm ckiagom yma, C paH-
XMPOBaHMEM BCeX chep XU3HM, Toraa Kak B 4ENCTBUTESNIbHOC-
TN OHM HaxoAsTCS B OpraHnyeckoM B3anmopaenctemn. He npeo-
[OJIeHa elle NpuBbIYKA K «CBOE0OpasHoOM nepapxmm - «BepTu-
Kanu», C akUEeHTOM Ha MOAYMHEHHOCTb M cybopauHaumio».
CunbHa Tara K «UeHTpanmM3my», PerynmpoBaHuMIio «CBEPXY», U3
«@OVHOro UeHTpa», «MNo eauHOMy nnaaHy». Mo 3Tol npuynHe
dopmManbHoe pasfenieHne Bnacten obopaymBaeTcs NernTum-
HOW nepapxmen BnacTen ¢c Npe3naeHTOM Ha BEPLUMHE BNACTHOM
nupamugpl. Nonutuyeckas onno3nuns - He TONbKO HENPUMU-
puMasi, HO 1 AeMokpaTuyeckas - paccMaTpmBaeTCsl He Kak ec-
TECTBEHHbI, HEOOXOANMBIN N XenaTesbHbI NPOTUBOBEC BNac-
™, obecneuymBaWwmini ee adPEKTUBHOE U IETMTUMHOE MpaB-
JIeHue, a Kak NofAYMHeHHasi U 3aBucsALLas OT Hee YacTb NOINTKU-
4eCKOMN CUCTEMBbI'S,

McKkniounTb AOMUHAHT TakmX NIIOAEN 1 CO3AAHHOW MU CUTya-
LMK NPU3BaHbl NPUHLINM pa3aefieHns BnacTen u cuctema coep-
XeK 1 npotuBoBecoB. MIMeHHO 3Ta cBepx3agada CToOUT nepen,
NOCTCOBETCKMMW 3NMTaMK, a He yrnpolleHne obliecTBa 1 nny-
HOCTW, pOabbl yNPOCTUTbL 3a4a4y ynpaBieHust 0OLLEeCTBOM.

B aTOM nnaHe perynupoBaHue 0b6LEeCTBEHHbIX OTHOLLEHUIA Y
npeagHa3Ha4yeHo ans Toro, 4ToObl YeNoBeK pa3BuBasncs Hanbo-
nee apPHEKTMBHO N B Pe3Y/bTaTE PACKPbI CBOU AyYLLME Ka4yecT-

14 Cwm.: XKykos B./. “O6was n npuknagHas noautonorua”. - M., 1997. - C. 221-222.

15 Cm.: “O6LLECTBO 1 NONUTMKA (CoBpeMEeHHble nccnesoBaHnsl, NOUCK KoHuenumii)”. Tog,
pean. B. 10. Bonblwakoga. - C.-Metepbypr, 2000. - C. 93.
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Ba. OTO BO3MOXHO TOJIbKO B YCNOBUSAX CUCTEMbI NPOTMBOBECOB,
a He NepeBeCoB.

C Hawer TO4YKN 3pEeHNs KOHCTUTYLMOHHOE YCTPOWCTBO, B
OCHOBY KOTOPOrO MOfOXeHa CBA3b MeXAYy UCMNOJHUTENLHON 1
3aKOHOOaTeNbHOM BNacTaMm, B Ka4yecTse pakTtopa, orpaHnyn-
BalOLLEro BfacTb, HECKOJIbKO YCTAPEJIO U HbIHE UMEET, CKopee
BCEro, 4YMCTO TEOPETUYecKkn xapakrep. B TUNNYHO KOHTUHEH-
TaJIbHOM Nap/laMeHTCKON CUCTEME CEerogHs NpPOTUBOCTOAT
APYr Opyry yXe He UCNOJIHUTENbHAA 1 3aKkoHoAaTesNbHasa Bnac-
1, a naptun. Co3gaBLliylocs Ha NapTUNHO-NONUTUYECKOW OC-
HOBE CUCTEMY B3aMMOCBA3EN, KOTOPYIO NOpOoauN napiameH-
TapuaMm, Obl10 Obl YpE3BLIYANHO TPYAHO YCMELLUHO YpPaBHOBE-
WMBaTb TOJIbKO NMOCPEACTBOM KOHCTUTYLIMOHHOIO pasaeneHnsd
Bnacrten.

B3anmoorpaHuymnsatoLLee paBHOBECME BETBEW B/IACTU MOXET
BO3HWKHYTb HE TOJIbLKO TaM, rae ectb pasfesneHune snacrten. ba-
JNlaHC MOXET ObITb YCTAHOBJIEH NPU TakKoM “ypaBHMBaHUN" 1 oene-
HUKW, Pe3ynbTaTOM KOTOPOro BETBU BRacTu 6yayT MMETb B NpOTU-
BOBEC APYr APYyry CUMMETPU4YHbIE NPaBa B HacTW HAa3HAYEeHUs 1
pocnycka. B npuHumne aTo 4O/KHO 03HaYaTh, YTO UCTMOJSIHUTESb-
Hasa 1 3aKoHo4AaTeNIbHas B/IaCTU HAXOOATCH B PABHOM MOJIOXEHNN.
Ecnn npaBntTenbLCcTBO M3GMpaeTcs NapaamMeHToM, 3TO «napsiame-
HTCKWUIA abcontoTnam». Mo MHEHNIO HEMELIKOro ydeHoro Pepacno-
0a, okasaBLlero HamboJsblLEee BAMSHNE Ha aBTOPOB Beimapckor
KOHCTUTYLUMM, HACTOSLLAA NapnaMeHTcKas CMCTeMa CYLLECTBYET
Wb TaMm, raoe UMEeeTcs MexaHW4eckoe paBHOBECKE BJacTen.
AMepukaHckas cucTema «CAEPXeK 1 NPOTMBOBECOB» HE obecne-
yMBaeT BO3MOXHOCTM BanaHCUPOBaHWS, Tak Kak MeXay BETBAMMU
BIACTN HET TECHOM CBA3U. «PeanbHoe» (xpecTtoMaTuinHoe) paBHo-
Becue ycTtaHaB/IMBaeTCd Toraa, Koraa napiiameHT MOXeT OTO3-
BaTb NPaBUTENIbCTBO, a NPaBUTENILCTBO MOXET PacnyCcTuUTb nap-
nameHT. OTBETCTBEHHOCTb MUHUCTPA (BO3MOXHOCTb €r0 OTCTaB-
K1) ypaBHOBELLUMBAETCS TEM, YTO NApfiaMeHT B 06O MOMEHT
MOXeT OblTb pacnylleH kabumHeTom. Kaxpoih n3 apyx BeTBel
BJIaCTU HeobX0AMMO pacrnosiaratb COOCTBEHHBIM WCTOYHUKOM
paBHOBECUA®,

16 Cm.: Liasio A. “CamoorpaHuyeHmne BnactTu (KpaTkuii Kypc KOHCTUTYLMoHanmn3ma)”. - M.,

2001. - C.92.
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B oTHoOweHnax mexay BETBAMMU BJIaCTU COBPEMEHHbIE nap-
TN, MNCNOJb3Yys N3bMpaTesnbHble CUCTEMbI, MOFYT Urpatb UCK-
JIIOYNTESNBHYIO POSb.

Ecnn coBpemMeHHOM napTuu Nytem BbIGOPOB yAaeTCa nogym-
HUTb CBOEMY BJIUSHUIO KakK 3aKOHOAATENbHYIO, TaK WU UCMOMHN-
TeNbHYIO0 BNacTb, OHA 4Yepe3 NapTUMHOE PYKOBOACTBO MOXET
«0ObeANHNTL» BETBM BNACTM 1 CO34aTb €AVHbIA LEHTP MO NPUHS-
Tnio peweHuin. OTMETMM, 4TO Takas dopma MnpaBIeHNS MOXET
Ha3blBaTbCHA CUCTEMON NMapnamMeHTckoro GonblwmnHcTBa. Hapsay
C CcynepnpesnaeHTCKO CUCTEMON, 3Ta cuctema obecneymsaeT
NPUHLKXN NepeBECOB HAa MOCTCOBETCKOM MPOCTPAHCTBE.

KOHCTUTYUMOHHOE pa3feneHne BeTBEN BNacT MOXET NULLb
YMEHBLLUNTB 3TO HACTOJIbKO, HACKOJIbKO BO3MOXHO B YCJIOBUAX HE-
[0CTaTO4YHO Pa3BUTOrO rPaxaaHCKoro obLLecTBa.

B Takmx ycnoBumsx ocobyto BaXXHOCTb NMPUOBPETAOT 3/IEMEHTHI
KOHCTUTYLIMOHHOIO YCTPOWMCTBA, KOTOpble 0OecneynBaloT npasa
NOJINTUYECKOr0 MEHbLUMHCTBA, Tak Kak cOo3JaloT MNpendarcreve
019 NONHOro NOAYMHEHUsS napsameHTa ogHor naptuu. MNMon 3Ha-
KOM CTPEMJSIEHNA K BOCCTAHOBJIEHNIO KOHCTUTYLMOHHOIO PaBHO-
BECUSI Map/laMEHTCKME MEHbLUMHCTBA, obnajalowme npasom
NPenbSBNEHNA UCKa, MOTYT YCJIIOXHUTb NPOLECC YCUIIEHUS UC-
NOJIHNTENLHOW BNacTn™.

B cBoeit X13HM YenoBek NOCTOAHHO CTaJIKMBAETCA C pasnny-
HbIMW CTPYKTypamMu BnacTu. Bonpockl BNacTu 9BNS0TCA UCKIIO-
YMUTENbHO BaXHbIMM B 06LLEM KOMMJIEKCE MUPOBO33PEHYECKUX
BOMPOCOB, U MO3TOMY B UX MOHUMaHUN HEOOXOAMMO TakxXe
CTpeMuTbLCa K cBo6oae. MnMpoBo33peHne OencTBUTENBLHO onpe-
nenaet cyaos0y, 1 ecnn B HEM NMEIOTCA Kakme-To 3abnyxaeHus,
TO 9TO CKa3bIBAETCA OTPULIATENIbHO Ha XU3HM Yenoseka. A B BOIM-
pocax BnacTu 3abnyxaeHuii 6onee 4yem AOCTaTOYHO.

CunTaeTtcs, YTO AeMoKpaTua ABNAETCA NOAJIMHHBIM HAPO0B-
nactmeM. CuntaeTcs, YTO OHa OCYLLECTB/IAETCA Yepes TPU Hesa-
BMCUMbIE BETBU BJIACTU: 3aKOHOAATE/bHYIO, MUCMONHUTENbHYIO 1
cynebHylo. B OelcTBUTENIbHOCTU HE3aBUCUMMOCTb KaxXaon un3
3TUX BeTBel OTHocuTeNbHa. Bce OoHW BETBM OOHOro Aepesa,
NMEIOT OJHU KOPHU 1 yCTpamnsatoT abCTPyKLMIO APYT APYrY TOJlb-
KO B paMKax eauHoro cueHapusa! EqnMHoe nutaHue oT 0gHnX Kop-

7Cm.: Tam xe. - C. 104-105.
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Hen, pusmnyeckasi CBA3b C €4NHbIM CTBOJIOM - BCE 3TO NO3BOJISA-
€T METb OTHOCUTESIbHYIO CBOOOAY KaXKA0WM 13 BETBEN BACTU U B
LLeSIOM - OTHOCUTESIbHYIO CBOBOAY Ntoaeins. Ho UMEHHO 3Ty OTHO-

cuTenbHylo cBoboay cnenyet obecneyunTb. M B 3TOM Npu3BaHue
CUCTEMBI MPOTUBOBECOB.

B aTOM nnaHe 06 OTHOLLEHUSIX BETBEW BNacTn Hanbornee Bep-
HO MOXHO CyAUTb NO TOMY, COXpaHsieTcs nn ceoboaa. KoHcTuTy-
LUMOHANNM3M Kak TpeboBaHMe OrpaHuUYyeHus NPOU3BOJSIA MOXET
OCYLLLECTBUTLCHA TOJILKO B YCJIOBUSIX CAEPXEK M MPOTUBOBECOB,
Korga BeTBW BNacTW ypaBHOBeLUMBAOT Apyr Apyra. PasgeneHue
BflacTen NpMBOOUT K yMEPEHHOMY PaBHOBECUIO CU Toraa, Kor-
0a BNNSIHWE Pa3NNYHbIX BETBEN BNACTX pacnpocTpaHsieTcs Ha
pasfnnyHble CTaauu npouecca NPUHATUS N BbINOJIHEHUS peLle-
HURA.

Ceoboabl rapaHTMpOBaHbl HE3aBUCMMO OT TOro, Kakum §iB-
NSeTCs COOTHOLWIEHNE MEeXAY 3aKOHOAATEeNIbHOW W MCMNOJHU-
TenbHo Bnactamun. C Apyron CTOPOHbI, MMEHHO MNepeBecC B
Nosb3y Npe3naeHTa nin napaMmeHTCckoro 60bLWNHCTBA MOXET
nocTaBuUTb NOA Yrpo3y npaesa n ceoboabl. CBob6oaam yrpoxaeTt
MHCTUTYUMOHaNbHbIN ankTat. OnacHOCTb COBPEMEHHOIO Oec-
noTu3amMa cBsidaHa He TOJIbKO C eOVUHOBNAacTUEM Kakoro-inobo
MHCTUTYTaA BNnacTtu. MNMoannHHas onacHoOCTb COCTOUT B peluato-
LWEM BJIMSHUM KaKOW-nMbO napTun mnu NapTURHOW rpynnbl,
OKa3blBaEMOM Ha BCe BETBM BIACTU.

Bce cnuctembl COBMELLIEHUS!, @ HE pa3deneHuns BlacTeln cTpe-
MWIUCb U CTPEMSTCS K TOMY, YTOObI /15 YenoBeka CTanu ecTecT-
BEHHbIM OrpaHn4yeHns ero cBoboabl, 4ToObl OH AOBOJILCTBOBAJI-
Ccsl TEM, 4YTO eMy JatoT, U He NpeTeHaoBan Ha 6onbluee, TO eCThb,
4TOObI OH OblST MOCTOSIHHO 3aBUCUMbIM.

TOT, KTO CTaBUT KOro-To Bhille cebs, TOT ob6s3aTenbHo byaet
CTaBUTb KOro-To HMXe cebs. MIMeHHO komnnekc “pabda” 3acTtas-
ngeT 4yenoBeka MoAHMUMATbLCA MO MEepPapXM4eckon NecTHULE,
CTPEMUTBLCSA K BNAacTW Hag, Apyrumn. MiMeHHo aTtoro “paba”, yko-
PEHEHHOr0 TOTAINTAPU3MOM, CneayeT UCKOPEHUTb U3 cebsl.

To ecTb, Hecs B cebe AMCrapmMoHuio, 4esloBek 06sa3aTesnibHO
OyneT eé npoeumpoBaTb BOBHE. OTO ABEe B3aMMOCBSA3aHHbIE Ka-
Teropum, KOTOpble HE MOTYT CylLlecTBOBaTb Apyr 6e3 apyra. Ha

18 Cwm.: Anaronumii Hekpacos. “drperopsl”. - M., 2007. - C. 212-213.
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MX OCHOBAHUWN 1 CTPOATCS MEPaPXUM yripaBieHuns.

Bce mnepapxumyeckme CTPyKTypbl, OCHOBAHHbIE Ha CUCTEME
COBMeELLLEeHNS BlacTen, B TOW WIN MHOW CTENEHN OrpaHnymBaloT
cB0OOY YenoBeka, yCTaHaBNMBAOT pasdfiniHble PaMKu.

OHM He NO3BOASAIOT YENOBEKY Pa3BMBATLCS FAPMOHUYHO U
cTpematcsa cdhopmMmupoBaTtb ero «nof, cebs». CnepoBatesnbHO,
OHW OO0NXHbI MPUIOXNTb ONPEAENIEHHbLIE YCUNUA ONS YTBEPX-
OeHns cBomx NpaBui. Ml yem XEcTYE nepapxmyeckasa CTPykTy-
pa, Tem Gonbluee YNCO Noael n no BCE 6Gonee MHOro4Ymc-
JIEHHBIM NapamMeTpaM MPUXOOUTCA KOHTPOINPOBATb N «KOP-
pekTMpoBaTb» X noseaeHue. CTPpyKTypa BbIHYXAEHA NCNOJb-
30BaTb CUJIOBbLIE METObI U UMETD eLLLE bonee XECTKMe cucTe-
Mbl KOHTPOJIS U NTPUHYXAEHUS, KOTOPbIE eLLé bonee yTaxens-
loT e€. Takum 0O6pa3oM, MNPOUCXOOUT yXeCcTodeHne mepap-
Xnn.

Takne cucTeMbl KOHCEPBATUBHbBI MO OTHOLLEHUIO K cebe n K
cBOMM 3akoHam. OHM arpeccuBHbl, a 3a4acTylo, W BpaxXaebHb
MO OTHOLUEHMIO K APYrMM NoaoOHbIM CTPYKTYpam BBUAY OOA3HU
NOTEPSATb CBOUX MOAAAHHbLIX, W OHU CTPEMSATCS YBEANYUTb UX
4YKCI0 3a CHET APYrnx arperopos. [MoaTomy B camoin cyTn nepap-
XMYECKMX CUCTEM 3aJI0XEHbI arpeCCUBHbIE MPUHLUMNMbI, MNOPOX-
jaowme pasnuyHble KOHOANKTbI U BOWHLIY.  Bce ato Oyper

npucyLle NocTCoOBEeTCKMM 00OLLIeCcTBaM, ec/in cuctema nepese-
COB YKOPEHUTCS.

B aTom cmbicne 6e3 GopMMPOBaHUS COOTBETCTBYIOLLLEN MO-
JINTUYECKOW KyNbTypbl, TPAaULUNK, OOHUMUW 3aKOHaMU HAM HU4Ye-
ro He 0obuTbCS.

Bes cuctembl NPOTMBOBECOB, T.€. B YC/IOBUSIX OAHOPOAHOM
BNacTW, MOCNeaHss Nerko CTaHOBUTCS CHa4vana NpucTpPacTHOW,
a 3aTeM camMoBnacTHOM. Ho nopa, cuctemown caepxek U NpoTUBO-
BECOB Mbl MIMEEM B BUAY KaK NPaBOBYIO CUCTEMY U MHCTUTYLIMO-
HaslbHYIO CUCTEMY, TaK M MHCTUTYTbl COOTBETCTBYIOLLLEN NOUTU-
4eckom 1 NPaBOBOM KyNbTypbl, TpaaMumin. TONbKO BCE 3TO BMEC-
Te crnocobHo chopmMmnpoBaTh FrpaxaaHckoe obLecTBo, obecre-
4YNTb peasibHO HE3aBUCUMYIO CUCTEMY CyOeOHOW BNacTu.

K coxaneHnuto, B NOCTCOBETCKUX 0bLLIecTBax 3a4acTyto pop-

19 Cm.: AnaTonmii Hekpacos. “drperopsl”. - M., 2007. - C. 216-217.
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Mann30BaHbl BCE 3TU MHCTUTYTHI.

Mo>HO 3apaTbCHd BONPOCOM, MO4YeMy NOCTCOBETCKUA Npesn-
JEeHT, rnasa rocygapcrea MMeEET NpakTUYeCcK HeorpaHUYEeHHYo
BNacTb?

dckanaumsa YNHONOYMTaHUS K NepBOMY NNLLYY rOCyoapcTBa,
YTO B YCJIOBUSAX PaCTyLLEN 3aBUCUMOCTU OT €ro BOIU N MPUXO-
TN CO BPEMEHEM AOCTUraeT TakMx MaclwTaboB, 4TO Maso KTO
cpenn ero npuBepPXeHUEB OCMENIMBAETCH OTKPLITO Oocnapwu-
BaTb €ro n GakTUYeCKn BbIHYXAEH MPUCIyXuBaTb emy. Moyn-
TaHue 1 onpasfaHne ABHbIX NN MHUMBbIX YCMNEXOB «rocyaaps»
- MUTaTeNibHas no4yea Ans MexaoycobHoin 6opbbObl dpaBopu-
TOB, KJOYEBLIX GUryp 3a 61aroCKIOHHOCTb NEPBOro nLa ro-
cyhapcTBa, NMo3BOJSOWAs eMy BbICTynaTtb apbuTtpom B peLue-
HMU CNOPHbLIX BONPOCOB. Kak Bcerga, BO3HMKANM NPUCITYXHN-
KN 1 noaxanuMbl, HOBble HENnpukacaemble, Henorpewnmble
pykosoauTenu, obnackaHHble APY>XOO0i 1 NPU3HaHNEM BbIC-
wero pykosogutens. TyT Xe 1 KOPHU NOJINTUYECKOrO U 3KOHO-
MMYECKOro NMonycTUTesibCTBa, MNOPOXAAOWEro KOPPynuuio 1
0e33akoHue. BckpbiBasg NCUXOaHANUTUYECKYIO apXUTEKTOHUKY
poccuinckon snactu, K. IOHr 3ameTun: «Y BCex HapoaoB eCTb
apxetunsl NpaBsutena u LyTta, HO TONbLKO B POccun OHM Hac-
TONbKO OAN3KW, YTO §i HE YAWBAOCb, €Cnu Korga-Hubynb
Bnactutenem Tyt ctaHeT LUyT»20, 3710 B 60NbLION CTENEHWN Ka-

caeTcs U Opyrmx nocTcoBeTCckux ctpaH. C Apyroi CTOPOHbI,
noyemMy, BnNae B HEMWUJIOCTb JIIOAEN UN OTOAA HA BTOPbLIE MO-
3MuMKn, Nuaep MOMEHTaNbHO TepsieT 60/blUYI0 YaCcTb CBOEro
BIINSIHUS.

OcoBeHHO SpKO 3TO 3aMETHO B TOTaJIMTAPHbLIX rocyaap-
CcTBax, roe oT NobBM OO0 HEHABUCTU K Nnaepam OguH war. 3To
rOBOPUT O TOM, YTO Hanunumne “pabCkoin” NCMXONOTrUN BbIHYXOa-
eT Noaen HEBEPHO UCMOJIb30BaTb CBOK 3Hepruio n becnpe-
KOCJIOBHO OTAaBaTb €€ TOMY, KTO CTOWUT BhbiLLE MO nepapxmyec-
Ko nectHuue. “Pa6” 6ykBanbHO 6OroTBOPUT TOro, KTO BbILLE
ero, 6yab TO HEMOCPEACTBEHHbIM HaYanbHUK WY NPE3UOEHT,
wnn bor. 1 ecnn ngon 3awartancsa, pad o693aTefNlbHO HAYHET

20 Cm.: “OBLLECTBO M NONUTVIKA (COBpPEMEHHbIE UCCNEeAOBaHNS, NMOUCK KOHUenuwmin )"/ Mop

pen. B. 10. Bonbwakosa. - C.-Metepbypr, 2000. - C. 102.
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€ro xaaTb U OTBEPHETCA OT Heroz'. MiIMeHHOo Takoe byayliiee ro-

TOBAT cebGe NMOCTCOBETCKME annTbl, GopMannanpys cuctemy
chepXek u NPoTUBOBECOB.

LenctBntensHo, 60NbLUMHCTBO NOCTCOBETCKUX NOAEN Heno-
BOJIbHO BNAcCTblO, €6 HECMNOCOOHOCTbIO PELUNTb OCHOBHbIE NPOO-
NeMbl YenoBeka. Ho OHM A0KHbI MOHATL, YTO BNacTb OyaeT Takas
[0 Tex nop, noka 60/bLMHCTBO ByAET XAaTb MOMOLLM OT BNacTy,
a HYXHO peLluaTb cBou 3aga4m cammm! Heobxoammo Bcerga nom-
HWTb, 4TO BCE 3aBUCUT OT caMoro 4yenoBeka. Bocnutatb BHYT-
peHHe CBOOOAHOIro YenoBeka, CO3HaloLWEero CBO OTBETCTBEH-
HOCTb, yMeloLWero ObiTb cebe X039MHOM - BOT, YTO HaM HYXHO. A
3TO BO3MOXHO TOJIbKO B YC/IOBUSIX MPOTuUBOBEcoB. Cuctema ne-
pEBECOB €CTb 3aBya/IMpoOBaHHasi CMCTEMA COBMELLEHNS Brac-
Ten. N H1 K YeMy XOpOoLLIEMY OHa He NPUBEAET NOCTCOBETCKNE 0O-
LecTBa.

CoBpeMeHHbIE MOCTCOBETCKNE KOHCTUTYLIMM MOJIb3YIOTCA Le-
NbIM PSAOM OOMNONHUTENbHBIX TEXHUYECKMX NMPUEMOB, KOTOPble
MOTYT YCUNUTb OXUOAEMbIV OT pa3geneHns snacten apdekT or-
paHnyeHus npomssona. K HUM OTHOCATCS MHCTUTYTbI, ClyXalime
pasfeneHunio U aenoanTmaunm (He3aBMCUMOCTU OT NapTUin) nc-
NOJSIHUTESNIbHOW BNacTM, a TakXe 4YaCTUYHbIN KOHTPOJIb CO CTOPO-
Hbl KOHCTUTYLMOHHOIO cyda 3a PEeLIeHUSMU UCMNONHUTENbHOM
BNACTV U UMEIOLLINI OTHOLLIEHME K KOHKPETHbIM Aenam AemMokpa-
TUYECKMIN KOHTPOJIb 3a AEeATENbHOCTbIO OnpeaeneHHbIX OpraHoB
WCMOJIHATENBHOM BAACTU (y4acTue B MPOLLECCE MPUHATUS UMK
peLlieHunin).

Ho, K coxaneHuio, NHepLus ToTalMTapHOro NPOLLIOro eLle
cunbHa. locTtcoBeTckme obWEecTBa CO34al0T NPE3NOEHTCKYIO
WM NoNynpesnaeHTCKylo CUCTEMbI, a Ae-dakTo MnoslyyatoT cy-
nepnpe3naeHTckyto cuctemy. Co3galoT napnaMeHTCKYl CUC-
TeMy - MonyyalT CUCTEMY AMKTATYPbl NapnaMeHTCcKoro 60sb-
lnHcTBa. B pesynbrate TepsieTcs HeOOXoaUMbIN NPpUHUUN ae-
MOKpaTUM — rapaHTUPOBaHHOCTb MHTEPECOB MEHbLLUMHCTBRA, Y
KOTOPOro A0/KHA OblTb BO3MOXHOCTb ObITb YCIbILLIAHHbIMUK, Ye-
pe3 AUCKYCCUID uHoraa u ybexpgaTb 60NbIMHCTBO. MoaToMy
NOCTCOBETCKMIA KOHCTUTYLMOHANN3M A0JIXKEH HAWTN HOBbIE Me-

20 Cwm.: AnaTonmii Hekpacos. “Srperopbi”. - M., 2007. - C. 225.
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XaHM3Mbl, CMNOCOOHbLIE HE AO0MYCTUTb CKaTbiBAHUSI OT CUCTEMDbI
COoEepXeK 1 NPOTUBOBECOB K CUCTEME MEPEBECOB.

B KOHCTUTYUWOHHOI dopmMyne “NpUHUMNB — MEXaHU3Mbl —
pe3ynbTtar’ NOCTCOBETCKME KOHCTUTYLIMM OYEHb YAaCTO KOMUpy-
0T 3apybexHble MexaHu3mbl. OgHako yHUBepCaslbHbl B 3TOM
dopmyne “npuHumnbl” n “pesynbTaThbl”, a MExaHM3Mbl OOSIKHbI
ObITb cBOWU. Mpryem GopMMpPOBaTbL CBON MEXAHN3Mbl CAEPXEK U
NMPOTUBOBECOB ClleayeT C y4eTOM MMEIOLENCS NOSUTUYECKOM
KYNbTypbl 1 TPaANLUMM, Ha YPOBHE NPaBOCO3HaHMA. YTO Xe Ka-
caeTcs pasgeneHns BnacTeit, To Mbl 60MblUe NpuaepXMBaemcs
nosunumm M. Baina. B noctcoBeTckux 0b6LEeCTBax peyb 40KHA
MATU O MOJINLEHTPUCTCKOW NOJSIUTUYECKOW CUCTEME, TOe Ume-
loTca OBa unu 6onee LEHTpa CUil CO CBOUMW MOJIMTUYECKUMM
WA 3KOHOMWYECKMMU COocTaBnsiowmmm. lNNpuyem peys NAeT o
paBHO3Ha4YHbIX, CMOCOOHLIX APYr ApYyra ypaBHOBECUTb LIEHTPaX,
HU OOWH M3 KOTOPbIX HE CMOXET NOAMSATb NoA, cebst UHCTUTYTbI
BnacTtun. loBops B 3TOM CMbIC/IE O NPOTMBOBECAX, Mbl MMEEM B
BMAOY PaBHOBECUE MEXY rOCYAapCTBOM U OOLLLECTBOM, MEXAY
“ueHTpamu cun” B 0OLLECTBE, 3NIEMEHTaMM NOINTUYECKON CUC-
TEMbI, Mexay NOJINTUKON N BKOHOMMKOW, U TOIbKO NOCAE 3TOro
MOXHO rOBOPUTb O PEASIBHOCTU PABHOBECUS MEXAY BETBAMU rO-
Cy4apCTBEHHOW BNacTu.

Ha cerogHAWHMM Xe aeHb Takoe Brne4vaTsieHne, 4TO MocTCo-
BeTCKMe 0OLLEeCTBa elLle He Hay4Ynnncb obecrneymBaTb CTabUIb-
HOCTb YepPes cUcTeMY MPOTMBOBECOB. MM 3TO yaaeTcs TONbKO Ha
OCHOBE CUCTEMbI NEPEBECOB.
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System of checks and balances
or system of preponderances
(lessons of postsoviet constitutionalism)

Summary

Constitution is assigned for the state and people living there
for mutual benefit. In this regard, constitutionalism as opposition
to the abuse of discretion, needs institutional guarantees. It is
achieved due to such organization of branches power, which
limit each other and are basis of the system of checks and bal-
ances.

Today many postsoviet structures of power only declare
acceptance of all humanity values, democratic freedoms and
equal civil rights, but actually they make human life entirely
dependent on the state. It is obvious that only the system of bal-
ances can lead the postsoviet societies from authoritarianism to
democracy.

All combined systems which are not deprived from authorities
used and continue to aim at convincing a person that the limita-
tions of his freedoms are quite natural, try to persuade him be
satisfied with what he/she is provided with and do not aspire at
greater, i.e. to stay constantly dependent.

All hierarchical structures, based on the system of combina-
tion of authorities, in one or another way limit the freedom of a
person and set different bounds.

It is impossible to achieve anything by simple laws, without
the formation of a proper political culture and tradition.

Without the system of balances, i.e. in the state of homoge-
neous power, the latter, at first, easily becomes partial, and then
autocratic. By mentioning the system are meant of checks and
balances, both legal and institutional systems and the institutes of
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the corresponding political and legal culture and traditions. Only
all this can form civil society, provide a really independent system
with judicial power.

However, for nowdays one can have the impression that
postsoviet societies have not yet learnt to provide whit stability
through the system of balances. They achieve it only on the basis
of the system of preponderances.
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M. MutiokoB
3acnyxeHHbivi topuct PP, npogeccop

3apyOeXHble OLeHKU
3aKoHOAaTesIbHOIMo peryimpoBaHus
KOHCTUTYLMOHHOrO npasocyausa Poccun
(no akcnepTHbIM 3aKJlo4YyeHusaMm BeHeumnaHckon
komuccum Coeeta EBponbl
M UHOCTpPAaHHbIX CNeunasancToB Nno
KOHCTUTYLMOHHOMY npaBy)*

OpHon n3 ocobeHHOCTe 3aKOHOTBOPYECKOro npouecca
nocnegHunx 15 net gaBnseTcsa akTUBHOE NPUBJIEYEHME K 3KC-
nepTu3e OTEeYEeCTBEHHbIX 3aKOHONPOEKTOB EBpONenckom ko-
MUCCUM 3a AeMOKpaTuUIo Yepea NpaBo (Tak Ha3biBaemMoi Be-
HeunaHckon komuccum Coseta EBponbl)! 1 Apyrmx mexay-

HapoAHbIX opraHnsaunin. MNoMmMmMo 3Toro, cyobekThbl 3aKOHO-
DaTeNbHOM MHULNATUBLI BpEMS OT BPpEMeHU obpauialoTcs 3a
3KCMEePTHbIMU 3aKNIOYEHUAMN K BUAHBIM MHOCTPAHHbLIM Cne-
unannucTam B TOM UM MHOW OTPaCNn 3HAHUM, a B HEKOTOPbIX
c/nyyasix U K aHaNlorMyHbiM MHCTUTYUUSM. ITO No3BonseT
MHMUMATOpaM 3aKOHOB MMETb NpeAcTaBfieHne, HaCKObKO
MX NPOEKTbl COOTBETCTBYIOT OOLWENPUIHAHHBIM NPUHLMNAM

N eBponenckum cTaHgapTamM, a B HEKOTOPbIX Cly4yasax u

* My6nukyetcs us Janmxecrta “KOHCTUTYLMOHHOE npasocyame B ctpaHax CHI v Bantun”.
N 18, 2007 r.

Cwm.: BeHeumaHckasa komuccus Coseta EBponbl 6bina yupexaeHa HacTuyHbiM cornatue-
Huem Coseta Eponbl B 1990r. ons okasaHus NOMOLLM HOBbIM AeMokpaTusim LleHT-
panbHoi 1 BocTouHoi EBponbl. MoctaHoBneHvem Mpasutensctea Poccuiickon depne-
pauunn ot 27 okTs6ps 2001 N 748 “O npucoenmnHeHnn Poccuiickoi depepaumm k Hac-
TnyHoMmy cornawwenunio 1990 r., yupexaaiowemy EBponenckyto KoMmccuio 3a Aemokpa-
THio Yepes npaso” Poccus ¢ 1 aHBapsa 2002r. ctana NONHOKPOBHBIM Y4iieHOM BeHeuna-
Hckol komuceun // CobpaHune 3akoHopaTtensctsa PP. 2001. N 45. Ct. 4274.

1
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npakTMKe oTAeNbHbIX 3anagHblX CTPaH.

HauynHaa co BpemMeHn cBoero cosnaHus, BeHeunaHckas
KOMUCCUS NPOBENA NpaBOBble 3KCNEPTU3bl, B YACTHOCTU B
1992-1994 rr. npoekToB 1 gencreyowero tekcta KOHCTUTY-
umm Pd2, B 2003r.- npoekta KoHcTuUTyumn YeveHckon Pec-

nyénmkn n OByx 3aKOHOMPOEKTOB (0 BbiOOpax AenyTaToB B
MapnameHT YeyeHckon Pecnybnukun)s, B 2004r.- 3aKOHOM-

poeKkTa 0 Nopsake HaAeNeHUs NoJIHOMOYUSMN FnaB cybbek-
ToB P®4, a Takxke npoekTnpyembix Toraga KOHCTUTYLUMOHHBLIM

Cynoom namMeHeHuit u gononHeHnin B @epepanbHblii KOHCTU-
TYUMOHHBLIN 3aKOoH “O koHcTUTyunoHHom Cyne Poccuiickomn
depepaunn” (nanee- PK30KC)s.

Camoin macwTabHOl No npuBnevYeHUio 3apybdexHbiX
cneumanucToB U MHCTUTYUUIA pa3Horo poaa 6bina npaso-
Basa akcnepTtnsa B 1994r. npoekta PK30KC, noarotoBneH-
Horo caMmum KoHCTUTyunoHHbiM Cynom P®. Ee B 1o nnm
nHonm dopme, KpomMe 3kcnepToB BeHeyumaHCKOW KOMUC-
cun, ¢dakTnyeckm nposenu cyabn KoHctntyumoHHoro Cy-
na OPl, MNMpeacepatens KoHcTutyynoHHoro Coeeta dpaH-
UUU U PSS N3BECTHBLIX EBPONENCKUX MPOPECCOPOB KOHCTU-
TYLUMOHHOro npaBa. Bce 3T0 no3BONS€T roBOPUTL B LLENIOM
0 3apybexHon oueHke 3aKOHOOATEIbHOrO PeryampoBaHus
KOHCTUTYUMOHHOro npaBsocyausa Poccuiickon depepaumnm,
Tem Ooniee 4TO 3a npouweawne rogbl NOYTU He Ocyllec-
TBNEHO 3HAYMMbIX KOHLENTYalbHbIX W3MEHEHUN B
®OK30KC, 3a uckiwyeHnem cpoka MOSIHOMOYMIA cypei
KoHcTutyumoHHoro Cypa v nopsigka MCNONHEHUS €ero pe-
LWEHUNRA.

2 Cwm.: Buptyk H.B. O6 akcneptr3e EBponeickon KoMMcCcum 3a AeMOKPATUIO YePe3 NpaBo

(BeHeumaHckoli komuccumn Coseta EBponbl) npoekTa n Tekcta KoHcTutyummn Poccuiic-
Ko denepaunn, NPUHATON BCeHapoaHbIM roiocoBaHnem 12 nekabps 1993 r. // KoHcTn-
TyunoHHoe Cosellanune: CteHorpammel. Matepuansl. JJokymeHTbl. CNpaBoYHbIN TOM. -
M.: IOpuga. nut., 1996. - C. 81-100.

Cwm.: CraHckux C.H. KoHcTuTyums YeueHckoin Pecnybnivku: eBponeickas npaBoBas aKC-
neptmsa // focynapcTBEHHas BnacTb M MecTHoe camoynpasneHue. 2005. N 11. - C. 3-5.
Cwm.: CraHckux C., @orenbky A. // TocynapCTBeHHas BNacTb U MECTHOe caMoyrnpasine-
Hue. 2005. N 11. - C. 3-5.

CMm.: MuTiokoB M. A., CtaHckux C.H. Npobnema NMCbMeHHOro pa3dbupaTtenscTBa B KOHC-
TUTYLIMOHHOM CYL0NpPon3BoAcTBe Poccumn B KOHTEKCTe 3apybexHOro onbita //BecTHunk
Tomckoro yHusepcuteta. N 292. - Tomck, 2006. - C. 17-25.

3

4

5
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Mpexpe Bcero, cnenyeT OTMETUTb, YTO 3aMETHbIM AB-
neHnemMm B 3aBepleHun paboTbl Hag npoekTom PK30KC
ObII0 0O6CYXAeHMe ero rpynrnon POCCUNCKNX KOHCTUTYLN-
OHHbIX cynen® c cygbamm KoHcTuTtyunoHHoro Cyna ®Pl. B
TeyeHne ABYX OHEWN CeMb CYOEeN U Ha4vYallbHUK CekpeTapua-
Ta 9TOro cyna BbiCckadanu copepxaTtesfibHble U peaaKLMOH-
Hble 3aMe4yaHus NoYTU K COpoKa CTaTbsaM, Kacawuwmecs,
B 4aCTHOCTW, Npenenos NOAHOMOYUIA KOHCTUTYLMOHHOIO
Cypa, ctaTyca ero cynen, oOpraHu3aumMmoOHHO-MNPaBOBbIX
dopm peatenbHocTn Cyaa, KOHCTUTYLMOHHOrO Cyaonpo-
M3BOACTBA, IOPULNYECKON CUbl PELLEHUN N OPYTrNX BONPO-
coB. Tak, npodeccop N'pumMm o6paTnn BHUMaAHUE HA TO, 4TO
“CNMWKOM LWMPOK” KPYr OPraHoB, KOTOpble MOTyT BO30YyX-
[aTb npouenypy HOPMOKOHTPONS, YTO HET HUKAKOW pasHu-
LUbl MEXAY pacCMOTpPEeHUEM crnopa O KOMAETEHLUNN N HOP-
MOKOHTponeM. [okTtop UupnanH Beickazan coobpaxeHue,
4YTO MPOEKT, ycTaHaBnAMBasg HOPMY O TOM, 4TO KoHCTuUTyLM-
OHHbIN Cya BO3OEPXMBAETCH OT YCTAHOBNEHUN uccneno-
BaHUS dakTNYecknx o6CTOATENBCTB BO BCEX Cllydyasx, Kor-
[a 3To BXOOUT B KOMMETEHLWNIO APYrnX Cya0B NN NHbIX OP-
raHoB, OrpaHu4ymMBaeT BO3MOXHOCTU KOHCTUTYLUMOHHOrO
Cyna, NocCKO/bKy B KOHCTUTYLMOHHOM CyaOMpPoOn3BOACTBE
NPUXOAUTCSH 4YacCTO BbISCHATbL dakTuyeckne obcToATENb-
ctBa. Kpome Toro, UnpnanH kputukoBan ycCTaHOBNEHWE
CyObeKTUBHBLIX TpeboBaHU (BbicOKasa kBanndpukaumsa mn T.
n.) kK kanangaty B cygbn KoHctutyumonHoro Cypa, noc-
KONbKY OHU A0NYyCKaloT “COBEPLUEHHO HEOAHO3HAYHOE UC-
TOJNKOBaHue”.

Hemeukune cyabm obpawanm BHUMaHNE Ha TO, 4TO “Heor-
paHnyeHmne” cpoka NOSHOMO4YUN cyabu “He COBCEM XOpPO-
wo”, n B 'epmaHum OoT 3TOro oTkasannucb, yCTaHOBUB 12-
JIETHUI CPOK MOJSIHOMOYUIA, KOTOPLIA caM No cebe Takxe
“Taxenast 0693aHHOCTL”. M0 UX MHEHMI0, cyaen Heobxoaun-
MO M36upaTb He MPOCTbIM, a KBaIMPULMPOBAHHLIM O0Nb-

6B rpynny exogunn 3. M. AmeTtucTos, I A. Napxwues, T.I. Mopwakosa, B.U. OneiiHuk, Ko-

MaHampoBaHHble B fepmanumio ¢ 23 no 26 mapta 1994 r. no npurnawenuio KoHctutyum-
oHHoro Cyna ®PT B cBsi3u ¢ nogrotoskoli npoekta ®@K3oKC (cM. npoTokon coBeLLaHus
cyneii KonctutyumonHoro Cyna P® 10 mapta 1994 r. // ApxuB KOHCTUTYUMOHHOMO Cy-
na P®. YnpaeneHuve cynebHbix 3acefanuii (aanee - AKC). On. 1994 r. A.1. T.1. - C. 149-
150).
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wmnHcTBOM B CoBeTe Penepaunn, 4ToObl HE AaBaTb Kakoi-
nnMb0 NoNMUTUYECKOW rpynnNnMpPoBKE B Nanate “B MOHOMOJb-
HOM nopagke” dopmMmupoBaTb KOHCTUTYUMOHHBIN Cya. Peko-
MEHA0BAaNIOCb YCTAHOBUTbL, YTO €C/iM 3aKOHOAaTeNb B Teve-
HMe onpeneneHHOro Cpoka He Ha3HavYaeT Cyablo HA BaKaHT-
HYIO O0JIXHOCTb, TO 3TO ocyuwecTBngerT KOHCTUTYLNOHHbIN
Cya.

KpnTuke Oblflo MOABEPrHYTO M MOJIOXEHUE MpoOeKkTa O
TOM, 4TO cyabsa KoHcTutyumoHHoro Cypa nopymHsieTcs
TONbKO KoHCTUTYUUKU. [10 MHEHUIO HEMELKNX CYAen, OH Nnofa-
ynHsaeTca n 3akoHy “O KoHcTuTyumoHHom Cyae”, n gpyrum
3akoHaM. “Cyabs, - nonarasam OHU, - HE MOXET XWUTb B 00LLe-
cTBe U 6bITb cBOGOAHBIM OT 0oOwecTBa”. Moatomy popmyna
npoekTta “He COOTBETCTBYET AencTBuUTenbHOCTM”. Hyxaan-
Cs, C TOYKM 3PEHUsa KPUTUKOB, B AeTanm3aumn v nopsaok
“NnonoNHeHUs” nanat, 4YToObl UCKIYUTL “MaHUNynnpoBa-
Hue cocTaBoM Cyga”. Kpome TOro, obpalianocb BHUMaHMeE
Ha Heo6X0AMMOCTb 3awWmMTbl NpaB MeHblMHCTBA B KOHCTU-
TyunoHHom Cype, onsa 4yero Heob6xogMmo NpenocTaBuTb
BO3MOXHOCTb YeTbipeEM-NATM CyAbsIM pewaTb BOAPOC O ne-
peHoCce paccMOTpeHUsa Aena B NNeHapHoe 3acejaHue.

NMomMnMO 9TOro, peKOMeHA0BANOCh 3aNncaTb B NPOEKTE,
yto 6toaxeT KoHcTuTyumoHHoro Cypa He MOXET yMeHb-
WwaTbCs; KOHKPETU3MPOBATb MOMEHT peLleHns Bonpoca 06
0CBOBOXAEHUN KOHCTUTYLUMOHHOWM Xanobbl rpaxgaHnHa ot
ynnaTbl rOCMAOWANHBLI C Y4E€TOM €ro MaTtepuasnbHOro nosno-
XeHusd. NpneBecTn B 3aKOHE OCHOBaHUSA, NPU KOTOPbIX CPO-
KW KOHCTUTYLMOHHOIrO CynonpouM3BOACTBA MOryT ObiTh
NPOAJieHbl; YCTAHOBUTb KpUTEPUU, B Kakux cnydaax Cyn
MOXeT NoTpeboBaTb NPUOCTAHOBNEHUS AENCTBUSA Oocnapu-
BAaeMbIX aKTOB; CMArYMTb OCHOBaHUE 0OTKa3a B MPUHATUU
obpalleHns, ecim KOHCTUTYLMOHHOCTb akTa yXe npoBeps-
nacb M 6bINO BbLIHECEHO MOCTAHOBJIEHWE, COXpaHAOLEe
CBOIO CUNy, NOCKOJIbKY Takas KkaTeropmyeckas pegakums He
NO3BOJNISET BEPHYTbCHA K PACCMOTPEHMNIO BONPOCA B CUTya-
uMmn, Kkorga B OOWECTBEHHON XWU3HM NPOU3OLINAN CYLLECT-
BEHHbIE M3MEHEHMS; YCTAHOBUTb, 4TO CO CTOPOHaMu COr-
nacylTcs BpeEMS M NOPSAAOK UX BbICTYNNEHUS; AONYCTUTb
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BO3MOXHOCTb N0 peweHunio Cyaa ornawartb, €CAN 9TO He-
06Xx0ANMO, NTOTW FONI0OCOBAHUSA; HE BbIAENATH ABE Pa3HO-
BMAHOCTM 0COBOro MHEHMUS, AOCTAaTOYHO OOHOW; yCcTaHOo-
BMTb MO UTOram paspelueHuns cnopa 0 KOMneTeHuun, ¢ Ka-
KOoro momMmeHTta peweHue Cyna OOMXKHO OeNCTBOBATHL, T. €.
006 o6paTHOW cune pelleHnss 0 HEKOHCTUTYLMOHHOCTK akTa.
MpepycmoTpeTb NpuHaTne KOHCTUTYUMoHHbIM Cyaom pe-
WEeHNsa O NPOAOIKEHUN [ENCTBUSA HEKOHCTUTYLWMOHHOrO
akTa 0O OonpenefsieHHOro BpeMeHu B cliydae BO3HUKHOBE-
HMS npobena B NpPaBOBOM PETYAMPOBaHUN; BO3MOXHbIE
[Ba BapmaHTa UTOroBOro peweHus (0 KOHCTUTYLLMOHHOCTH
N HEKOHCTUTYLUMOHHOCTU aKkTa) AONOMHUTb TPEeTbUM Bapu-
aHTOM (06 MCTONIKOBAHUU, NMPU KaKOW UHTepnpeTaunm axT
He cooTBeTcTBYeT KOHCTUTYUUN).

OTmeuanochb, 4TO B NpoeKkTe “He O4YeHb YYBCTBYETCH pas-
HMUa Mexay abCTpakTHbIM U KOHKPETHbIM HOPMOKOHTPO-
nem”, “HecKoNbKO pa3opBaHbl CBA3M C FpaxaAaHCKUM obLe-
cTBOM” (nuweHbl npasa obpaweHns B KOHCTUTYLMOHHbLIN
Cyn Bcepoccuiickme obWeCTBEHHbIE OpraHm3aunm, npaso-
3alnNTHbIE opraHm3aunm, npodco3bl U T. n.). Pe3ko ocnab-
neHbl “BO3MOXHOCTM MO KOHCTUTYLMOHHOMY KOHTPOMO 3a
HapylweHMeM MpaB rpaxgaH, 4YTo NpuBeRET K pocTy obpa-
weHun rpaxpaH B EBponencku cyn no npaBam 4esi0BEKA;
HEe NPefyCMOTPEeHO NMMCbMEHHOE NMPOU3BOACTBO, YTO 4peES3-
MepHOo 3arpy3uT Cya v noBnedvyeT rpomMagHble pacxoabl Ha
npencraBuTenenM CTOPOH; He pelleH BOMPOC O npouenype
oTBOAA CyAbu; HabnwpaeTcs MepPerpyXkXeHHOCTb MNpoekTa
perfnaMmeHTHbIMM NOAPOBHOCTAMN (BONMPOCHI MPOTOKOJNPO-
BaHUs, cTeHorpadupoBaHmsa n T. n.)7.

Hemeukune cyabn KPpUTUKOBANM HOPMbl MPOEKTa O Npen-
BapuTenbHOM paccmoTpeHun CekpeTtapuatom KOHCTUTY-
umoHHoro Cyga Bonpoca o NpuUHATUM obpalleHunii, cumtas,
4yTo “Mbl NpeBpaLWLaem cekpetapuat B kBasmcyn”. Npodec-
cop X. 3enbepT obpaTnna BHMMaHME Ha TO, 4TO Ha3Ha4ye-
HMe CcyAbu-AoKNag4Ynka BO MHOrOM 3aBUCUT Henocpen-
cTBeHHO OT lNMpeacepatensa KoHcTutyunoHHoro Cyaa , 4to

7 Cm.: Mamxmes IA. Vindbopmauus o noeasake rpynnsl cyaeit KoHcTutyumorHoro Cyaa B

lepmanuio // AKC. On. 1994r. A. 1. T. 1. - C. 171-172, 177-185.
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HeobOxoaMMa KOpPpPeKTUPOBKA NpoekTa, 4Tobbl “nogobpatb
Tako 0ObEKTUBHLIA COCTaB, KOTOPbLINV Obla Obl... HEATPab-
HbIM N He Bbl3Ba Obl HUKAKOW TEHN COMHEHUS Yy CTOPOH...”.
MoaBeprnacb 3aMeyY4aHnio HOpMa NPoeKkTa 0 TOM, 4TO PU-
andeckaa cuna noctaHoBneHun KoHctutyumoHHoro Cyaa o
NPU3HAHUN HEKOHCTUTYLMOHHOCTU HE MOXET OblTb Npeo-
[0NeHa NOBTOPHbLIM MPUHATMEM TOro Xe akTta. [10 MHeHuIo
X. 3elibepT, Takasgs HopMa PEryanpyet He OedTeNbHOCTb
KoHcTutyumnoHHoro Cypa, a noBegeHme 3akoHogaTtensd, 4To
HeponycTuMo. Takxe BblICKa3aHO MHeHMe, “4To npouenypa
TonkoBaHusa KOHCTUTyuun... camas onacHas M [0NXHa
OblTb cucTema orpaHmyuTenen, 4Tobbl KOHCTUTYLNOHHbIN
Cyn He okasancsd BBEPrHyTbiIM B MY4YUHY MOJMUTUYHECKON
60opbbbI”.

MNpencepatens KoHcTtutyunoHHoro Cypa ®dPI P. Xepuor
pekomeHpoBan:

* YCTAaHOBUTb, YTO OCHOBaHMEM obpalieHus cyna oben
topuncamkumm B KOHCTUTYLMOHHBIM Cya € 3aNpoCcoM J0XHa
ObITb TBeEpAas yOexAeHHOCTb B HEKOHCTUTYLMOHHOCTM 3a-
KOHa, a He HeONnpeaeneHHOCTb, KaK yKa3blBAETCH B NPOEKTe
DOK30KC;

+ naTtb BO3MOXHOCTb Cyay BbIXOAUTb 3a npenenbl 3asB-
NeHHoro TpeboBaHMs N BbICKA3blBATbCHA O HEKOHCTUTYLLMOH-
HOCTW HOPMbl B €e CUCTEMHOW CBA3M C APYrMMU HOpMaMu
akTa;

+ He OrpaHmymBaTbCs yCTaHOBNEHWEM NpPenenos Mnpo-
BEPKN HEKOHCTUTYLMOHHOCTM akTa no COAEepXaHuto, no
dopme, C TOYKM 3PEHUS padrpaHnyeHns nNpeaMeToB Beae-
HUS, MOCKONbKY 3TuM cambiM Cya orpaHmymBaeT macwTab
NPOBEPKU, 3aroHAs cebs B pycno “no3MTUBUCTCKOr0” noa-
xo4a v nuwasg BO3MOXHOCTW AaBaTb OLEHKY akTy C TOYKMW
3peHns o6LWENPU3HAHHBIX MPUHLMNOB N HOPM MEXAYHAPOL, -
HOro npaBa;

* CKJTIIOYNTb B MPOEKTE NPOTUBOPEHNS B HACTU NPOBEPKMN
KOHCTUTYLVWOHHOCTU MEeXAYHapOAHbIX AOrOBOPOB (HE BCTY-
NMBLWIMX B CUNY U BCTYNUBLUKNX B cuiy ana Poccuickon de-
aepauum);

* HE TOBOPUTb O NPOEKTE COrnacuTeNbHbIX NpoLeayp npu
paspeLleHnm CrnopoB O KOMNETEHLUN, MOCKONbKY OHWN A0J1XK-
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Hbl ObITb 3a nNpegenaMmu 4esaTenbHoCTU KOHCTUTYLMOHHOTO
Cyaa;

* NPefnyCcMOTPETb, YTO TOJIKOBaHuUe KOHCTUTYLUUN SBNFET-
csa cybcmaapHo NpoLenypon u npMMeHsaeTcs TONbLKO Toraa,
KOrga BOMNPOC HENb34 pPewnTb B APyrnx npouenypax u OH
DONKEH pewaTtbCs KBaNMPUUMPOBAHHBIM GONLLUIMHCTBOM
Cyaa;

+ haBaTb TOJIKOBaHME (MMesNioCb B BULY pa3bsACHeEHUE pe-
weHun KoHcTtuTtyunoHHoro Cypa. - M.M.) Tonbko pe3onio-
TUBHOW 4aCTW, @ HE MOTUBUPOBOYHO;

+ 3anucaTb B NpoekTe 06593aHHOCTb BOSMECTUTb rpaxja-
HWHY MOHECEHHbIE MM pacxobl B Cllydyae Npu3HaHug 3akoHa
HEKOHCTUTYLMNOHHbIM.

Pan pekomMeHgaumin HeMeuKMx cyaein pacxoguncsa cC
koHuenumnen npoekta PK30KC, HO HEKOTOPbLIE U3 HUX BbINN
yyTeHbl npu gopaboTke npoekta. B yacTtHocTu, 0 cpoke
NOJIHOMOYNIN, O KBANNOUUNPOBAHHOM TMPUHATUN PELUEHNS
0 TonkoBaHun KoHctuTtyumm. C y4eTOM 3aMevyaHunii Hemel, -
Knx konner 6bia cHOopMyMpoBaHa N HbIHELLHNAS Y. 2 cT. 74
denepanbHOro KOHCTUTYUMOHHOro 3akoHa “O KoHcTuty-
unoHHom Cypne Poccuiickoih Pepepaumm” o NpuUHATUN pe-
WEeHWN NO Aeny Ha OCHOBE OLLEHKN KaK OYKBallbHOI0 CMbIC-
la paccMaTtpMBaemMoro akTa, Tak u cMmbicna, npnaasaemMoro
eMy odnumanbHbIM U UHBIM TOJIKOBAHUEM UJIU CIIOXMUBLUEN -
CH4 NPaBONPUMEHUTENIBHON NPaKTUKON, a TakxXe ncxonsa us
ero mecTa B CUCTEME MNpaBOBbIX akTOB. B panbHenwem no
paoy MOMEHTOB pas3Butme npakTuku KOHCTUTYLMOHHOIO
Cyna Poccun coBnano ¢ HEMEUKNMN PEKOMEHOALNSAMMU.

MpoekT ObIN Takxe U3yyeH akcneptamu BeHeuwnaHckon
komuccum (npodeccopa . WrenHbeprep, A. XnuHckn, 4.
XanreceH). Ux oT3bIBbl NpeacTaBfieHbl Kak oduumanbHble
pnokymeHTbl CoBeTa EBponbl Ha nneHapHOM 3acefaHuu Ko-
Muccums,

I WrenH6eprep (PPr) otmeTnn, 4To 3aCNyXnUBaeT BbICO-
KOM OLLEHKU KOHCTUTYLMOHHaA HopMa o cneuuvanbHom KoHc-

8 Cm.: BupTyk H.B. ndopmaums 06 y4acTum B pabote EBPONENcKoii KOMUCCU 33 AEMOK-

patuio Yepe3 npasBo (BeHeumaHcko komuccun) / CTeHorpamma COBeLaHusi cynen
KoHcTuTyumoHHoro Cyna Poccwuiickoin @enepaumn 17 mas 1994r. - C. 1-7 // AKC. On.
1994r.0.1.T.2. - C. 4-10.
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TUTYyumMoHHom Cyae, NOCKObKy “Cyabn 0ObIYHbBIX CYA0B B CU-
Y UCTOPUKO-MNOMNTUYECKUX MPUYNH MOFYT ObiTb HE MOAro-
TOBJIEHbI K PACCMOTPEHNIO KOHCTUTYLIMOHHBLIX Npobnem”. Mo
MHeHWUI0 akcnepTa, B npoekte PK30KC nHctutyumoHanbHas
He3aBncmMocTb KoHcTutyumoHHoro Cyna n He3aBUCUMOCTb
OTAEeNbHbIX Cyaen “saluuweHa HagexHo”. EMy Takxe npeac-
TaBunacb “BepHon” opraHusauma pgedarenbHoctu Cypa B
AByX nanartax.

NMpodeccopom BbiCKa3daHbl MHOMOYUCIIEHHbIE PEKOMEH-
jJaunnm no COBEPLUEHCTBOBAHUIO MPOEKTa M BO3MOXHOMY
NOHUMAaHUIO MHOMMX €ro NOIOXKEHUN PaCLNPUTENBHO, NU-
00 orpaHnyeHHo, NM6O B KOHTEKCTE C APYrMMU HOPMaMN U
npegnonaraemMoi B 6yayuiem npaktnukoin. Tak, MM npegna-
ranocb yTO4HUTb PS4 HOPM, KacalLwWmxcs cTaTtyca cyaen, nx
Ha3Ha4YeHUss N HENPUKOCHOBEHHOCTU, Mopsagka opraHusa-
umm paboTel NanaTt, o06GHOBNEHMS UX COCTaBa U pa3peLlleHns
npobnemMbl KBOpyMa B HUX, Mpoueaypbl nepenayun nen us
OLHOV nanaTtbl B APYryi0; NOPSAAKa pernaMmeHTaunmm CpokKoB
paccMOTpeHus aen n npuocTaHOBNEHNS AEeNCTBUSA ocnapu-
BaeMoOro akta Ao 3aBepuweHus KOHCTUTYUMOHHbIM Cyaom
paccMoTpeHus gena.

OKCcnepT BbIABMHY N HECKONBLKO npeanoxeHun. Cpegun
HUX - naea npepocrtasneHnsa KoHcTuTyuunoHHomy Cyay
ONCKPELMOHHON BNacTu camMoMy onpenendaTb, kKakme gena
noanexaT pacCMOTPEHMIO B YCTHOM pa3bupaTtenbciee, a
Kakume - B Nopsaake nMcbMeHHOW npouenypsl. I'. LWTanH6ep-
rep Bbickasancs 3a yganeHune n3 npoekta ®K3o0KC Hopmbl
0O KPUTEPUSAX TONKOBAHNS HOPMATUBHbLIX aKTOB, 06 N3MeHe-
HUM Noaxo4a K ONpeneneHnio 4onycTMMocTun xanobbl ans
paccmoTpeHns KoOHCTUTYyUMOHHbIM Cypom. Cneundwnuy-
HOCTb Mpoueaypbl TOAKOBAHUSA, MO €ro MHEHUIO, Takxe
TpebyeT yTouHeHUss HOpM 006 yyacTHUKax npouecca n no-
NYCTUMOCTM TOJNIKOBAHUS B KOHKPETHOM crnydae. OH cuyu-
Tan, 4YTOo C TOYKWM 3PEHUd pasfeneHus BAacTU 3aKOHOAA-
TenbHas nHnunatmnea KoHctutyumoHHoro Cyna He fosiHa

9 Cwm.: LLiteiiHGeprep I. HekoTopble KOMMEHTapUK K NpoekTy deaepansHOro KOHCTUTYLM-

OHHOro 3akoHa P® o KoHcTtuTyumoHHom Cyne Poccuiickoin Pepnepauun / EBponerickas
KOMUcCKa 3a aemokpaTuio Yepes npaeo / Mep. ¢ aurn. A.C. OraHosoi, M.A. MbiibLEBOW.
18 anpenst 1994 r. -19 c. // ApxvB cyabn KoHcTuTyumoHnHoro Cyaa PO 10. [. PyakuHa.
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BbIXOANTb 3a paMKnM BOMNpPOCOB, CBA3aHHbIX C OpraHn3aun-
en Cyna, ero nOJIHOMOYMN, NPOLLEAYPHbBIX BONPOCOB 1 CTa-
Tyca cynens.

Lpyron akcnepTt BeHeumaHckonm komuccum npod. 4.
XnnHckn (cyabs KoHcTutyumoHHoro Cyga BeHrpun) Takxe
XapakTepusoBaJs NMPOekT KakK “ Xxopowo pa3paboTaHHbIN K
OCHOBaTENbHbIN TPYA”. BMecTe ¢c TEM OH BbiCKa3an KoOHUen-
TyanbHOe NpeanoyYTeHne NHOM cxemMe NpPaBoOBOro Peryampo-
BaHUdA, npun KoTtopoh B 3akoH 0 KoHcTuTyuuoHHom Cype
OOJIXHbI BKJOYaTbCA iMWb OCHOBHble BOMPOCHI (cTaTyc,
lopucoukunga, CTPykKTypa M opraHu3auuvs, npoueccyalb-
Hble MPUHLUWNBI), a BCe Apyrune npoleccyaljbHble U npoue-
OypHble acnekTbl A0JIKHbI GUrypnpoBaTb B OTOENbHOM 3a-
kKoHe o pernameHTe Cyaa. Ccbhinasicb Ha TO, 4TO €Bponenc-
Kne KOHCTUTYLUMOHHbIE CyAbl XapakTepu3ylTCsa CMELUEHNEM
GYHKUMK 4ncTo cyaebHoro yupexaeHns ¢ ocobbiMu cneum-
anbHbIMU QYHKUMAMM KOHCTUTYLUMOHHOIO XapakTepa, 3KC-
nepT Bblpa3ni COMHEHWNE, YTO rMacHOCTb cyaebHoro paséu-
paTenbCcTBa “Ha NPOTSAXEHMM BCEN Npoueanypbl paccMmoTpe-
HUA oen” MOXeT 3aTPyAHUTb OCYLLECTB/EHNE 3TUX CMeuun-
anbHbIX QYHKLMNA.

Kpome Toro, no mHeHuto A. XnuHcku, npoekt PK3oKC B
n3y4yaemMon um pepakunm nMeeT HeLOoCTaTKM, Kacatrowmecs
BOMPOCOB MPMOCTAHOBNEHUS NONHOMO4YUN cyabn KoHCTU-
TyunoHHoro Cypa, pacnpegefneHns gen Mexay nanatamu,
TOonkoBaHusa peweHnin Cyaa, a Takxke yToOYHEeHUa paga Tep-
MMHOB10,

MpeactaButenb Hopeernnm B BeHeumaHCcKom Komuccumn
npodeccop A. XanreceH B CBOEM KPaTKOM 3akJllOYEHUU
oTMeTun, 4to npoekt PKI30KC “pononHdaeT, a He nonpas-
naet KoHCTUTyuunio”, Ho TpebyeT ycTpaHeHUs onpenenex-
HbIX HECOracoBaHHOCTEeN U HeTo4YyHocTelh. OHM KacaklTcs
nepeyncneHus uenenm n 3agay cyaebHoro KOHTpons, pac-
cMoTpeHns KoHCTUTYyunoHHbiM Cyaom dpakTuyeckmx obce-

10 Cm.: XKnmHcku 5. Muenme o npoekte 3akoHa “O KoHcTutyumnonHom Cyae Poccuiickoi de-

nepaunn” / EBponeiickas komuccus // 3a pemokpaTtuio yepes npaso// /Mep. ¢ aHrn. B.A.
BopobbeBa. BynanewT, 25 mapTa 1994r. — 4 c.c// ApxuB cyaph KoHcTUTyumoHHoro Cyna
PO T. A. Napxmesa.

AKTyanbHble npobnemol KOHCTUTYLUMOHHOIO npasocyauna

TOATENbCTB, HEOrPAHUYEHHOCTM €ro MNOJIHOMOYUN onpe-
OeneHHbIM cpokoM u komneTteHuun CekpeTtapunarta KoHc-
TUTYyunoHHoro Cypa. 9KCNnepToOM BbiICKA3aHO COMHEHUE U
B HeobxoamumocTu octaBneHua B PK3oKC “nepeyHsa pas-
NINYHBIX KaTeropun komneteHumn KoHcTuTyumoHHoro Cy-
,D,a””.

Momnmo BeHeuunaHckolh kommccum, no npocbbe KoHcTu-
TyumnoHHoro Cyna PP akcneptuady npoekta PK3oKC npose-
N 1 apyrmve npua3HaHHble MHOCTPAaHHbIE CcreunanmcTbl B 00-
nacTtu cynebHoro KOHCTUTYLLMOHHOIO KOHTPOJIST2,

Mpodeccop A. bnaHkeHareno (PPI) xapakTepusosan
npoekt ®K30KC “ypaBwMMCSH... B OTHOWEHUN OCHOBHbIX
MPUHLMMNOB U KOHCTUTYLLMOHHO-NPAaBOBLIX npouenyp”, “xo-
pOLUEN OCHOBHOI And... 06CcyxaeHns B napnamMmeHTe”. dkc-
nepT cpean AOCTOMHCTB MPOeKTa OTMETWUN: OrpaHuyeHune
NOJIHOMO4YUI cyaa peLleHneM UCKIIYNUTENbHO KOHCTUTYLLM-
OHHBbIX, @ HE MONNTUYECKUX BOMPOCOB; CYXEHNE Kpyra v, n
rocyaapcTBEHHbIX OpraHos, obnagaowmx npasomM obpaue-
HUS B KOHCTUTYUMOHHBIA Cya; mnckiYyeHne cobBCTBEHHOM
nHnunaTtmebl Cyna; orpaHudeHne nonHomo4un ero Npepace-
natens. BmecTte ¢ Tem bnaHkeHarenb obpaTtun BHUMaHUE
Ha N3NULLHIO AeTanuM3aumio HEKOTOPbIX BOMPOCOB B NPO-
eKkTe, nofiaras, YTo OHWU MOTM OblTb PELUEHBI U B PEFNaMeH-
Te. “HeygayHbiIM” OH Ha3Ban MAaHUPYEMOE Ha TOM aTane
npepnoctaBneHne KoHctutyumoHHomy Cyny npasa nepec-
MOTpa COOCT-BEHHbLIX PELWIEHUA MO CBOEWN MHULMATUBE,
NPOTUBOPEYALLErO0 OKOHYaTENbHOCTU pPeLleHun, a, B KO-
HEYHOM UTOre, nNpuHUUNY pasgeneHus snacrten. “He cos-
CeM KOPPEKTHbIM” nmocYMTan 3KCNepT U perynmposBaHue B
3aKOHe couManbHOro NONOXEHUs cyaen. TUM caMbiM, MO

11 XesireceH 5. HekoTopble KOMMEHTapumM MOIOXEHUN npoekTa dhenepanbHoro 3akoHa “O

KoHctuTtyumoHHom Cyae Poccuiickoii Pepepaummn” / Mep. C.J1. CazaHosa. Ocno, 8 anpe-
5 1993r. - 3 ¢. // Apxus I. A. Mapxuesa.'? PewweHve 0 NpoBeAeHNN “UHOCTPAHHOM 9KC-
nepTM3bl NpoekTa 3akoHa” Obino nNpuHaTo 1 ¢pespana 1994r. MNpepgnonaranock, 4TO ee
nposenyT npodeccopa bnaHkeHarens, Jlyxepang, LUsarncodypT (cm.: MNpoTokon coeeLla-
Husa cynen KonctutyumonHoro Cyna Poccwuiickoin ®enepaunn 1 despans 1994r. // AKC.
On.1994. 0. 1.T. 1. C. 141-142).

13 Cwm.: 3aknodeHne npodeccopa kadbenpbl NyGAnMYHOro npasa, POCCUINCKOro npasa v
CpaBHUTENBLHOI O NpaBa topuanyeckoro dakynsteta Nymbonbsa - YHMBepcuteTa B Bepnu-
He, pokTopa A. BnaHkeHarens ¢ conpoBOAMTENbHBIM NMUCbMOM H. B. BUTpyKy OT 9 map-
Ta 1994r. BepnuH. — 3 ¢. // Apxue I A. lapxuresa.
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€ro MHeHulo, HapywaeTcsd OAuH N3 NPUHLNNOB NPaBoBOro
rocygapcTtBa, 3akio4alowmninca B TOM, YHTO HUKTO HE LOJIKEH
cam pewartb “cBon gena’s.

Opyron akcnepTt - npodeccop O. JlyxTepaHn BNOJHE
0060CHOBAHHO aKLEeHTUpOBasa BHMMaHNE Ha TO, 4TO B KOHCTU-
Tyummn Tantca ocobas onacHocTb noanTudaumm KoHCTUTyuu-
oHHoro Cypa, Tak kak ntoboi n3 HasBaHHbIX B 4. 5 cT. 125
KoHcTuTyunn P® opraHoB rocygapCTBEHHOW BNACTU MOXET
npu onpeneneHHbix 06CTOATENbCTBAX MOMbITATLCA PELUUTb
nonnTUYeckne BOMPOCHI Yepe3 TonkoBaHme KoOHCTUTYyuuu
KOHCTUTYUMOHHBbIM CyoomM. 9KCnepT pekoMeHaoBan B Lensax
nabexaHns nNoAo0OHOM cuUTyauumm KOHKPeTu3upoBaTb B
PK30KC nepeyeHb OCHOBaHWN Ons paccMOTpeHus gena o
ToNkoBaHUM KOHCTUTYUUN U NpeaycMoTpeTb npaBa KoHCTU-
TyumoHHoro Cyaa oTkasbiBaTb B paCCMOTPEHUN 0bpalleHus,
ecnu 3asBUTeNeM NyTeM TOJIKOBAHUS KOHCTUTYLIMOHHOIO No-
NIOXEHMS NpeanpuHATa NMonbiTka pas3pewmnTb BOSHUKLLIWA NO-
NNTUYECKNIA, a HE MPaBOBOW KOHMNMKT, UK Korga 3asBuTesb
Taknum NyTEM MNbITAETCH YKIIOHUTLCHA OT MPUHATUS PELLUEHUSA 4,

HakoHeu, P. bagaHTep (KoHCcTUTYUMOHHbIN CoBeT PpaH-
UMK) NOAENUNCA OMNbITOM KOHCTUTYLWMOHHOIO KOHTPONS B
CBOEWN CTpaHe, roe cyu,ecTtByeT “A0BONbHO CAep’XaHHas
OOKTPUHA” B OTHOLWLEHUN OCOObLIX MHEHWUI, N pEKOMEH0Ban
He npepycmaTpuBaTb “PUKCUPOBAHHLIX CPOKOB obpaule-
HNa” B KOHCTUTYUMOHHBbIV Cya, 4aCTHbIX UL, U CYO0B APYrux
OPUCOAVKUNA 1, HAOOOPOT, YCTAHOBUTb OrPaHNYEHHbLIE CPO-
Kn obpallueHns ona gpyrnx Gopm KOHCTUTYLMOHHOTO cyaorn-
pou3BoACTBA.

[aBas obulyto oLeHKy 3apybexHbiM MaTepuanam, H.B. But-
PyK OTMeYan, 4TO MHOrMe NOJNIOXKEHMUA coBNanan ¢ TeMu, KOTo-
pble paHee BbiCKa3biBannuchb MO0 ObIsi BONNOLLEHbI B MPOEKTE,
yacTb U3 HMUX OyaeT y4yTeHa B PernameHTe, a HeEKOoTOpbie — B
NnpakTU4ecKom NeaTeNbHOCTU.

4 Qur. no: TananTos M.M. KpaTka 3anucka rno noBoay OTAesbHbl. MOSOXEHUACod
nepxawm. ¢ B npoekte 3akoHa “O KoHcTuTyumoHHoMm Cyne PD”. Bua.d4c. bblApd

.uB I".A. lNapxuesa.

CnepyeT OTMETUTbW YTO B MOC/IEAYIOLEM B MPOEKTE OTKasanncb OT MHCTUTYTa
nepecmoTpa peleHnii KoHcTuTyumoHHoro Cynam a TONKOBaHWE . TW. peLueHui
3aMEHUNIN N. pasb CHEHWEM MO MHULMATUBE 3aUHTEPECOBaAHHbLI. CYyObHEKTOB.

M3 maTepuanoB Hay4yHOnpPaKTUYeCKOon KOHdepeHun

OpHako He cnepyeT nepeoueHUBaTb BKAA WHOCTPAHHbIX
akcnepToB B co3pnaHne MK3oKC, yto noareBepxxgaetcs u ca-
MUMK “TBOpLUAMK” 3TOro 3akoHa. Tak, T.I. MopLiakoBoi 6bina
BbICKA3aHO MHEHWE, 4YTO “Mbl, MOAYYMB AOCTATOYHO OCHOBA-
TeNbHYI0 3apybexHyYI0 9KCNepTM3y, HUKak B NONpaBkax HE pe-
annsoBanun”’s Te 3aMeyvaHusd, KoTopble Ham caenann. C atum

MOXHO Obl10 6Ll COrNacuUTbCSA, HO C MOMPaBKOW, YTO BCe-Taku
OYX N CMbICN OTOE/bHbIX 3apyOexXHbIX peKOMeHAaLUNA Yy4TEH B
®K30KC. OT ogHOM 13 HUX - 12-NeTHEro cpoka NoJIHOMOYUI
KOHCTUTYLMOHHOIO CyAbW - yXK€ 0TKa3aInChb.

S AKC. On. 1994r. 4. 1. T. 1. N. TT.
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Hay4yHo-npakTnyeckass KoHPpepeHuUs
“AKTyaNlbHbleé BOMPOCHI AeLueHTpanu3aumum
rocynapcTBeHHOM BnacTun”

22 noHsa 2006 roga B KoHctutyumoHHoM Cyae Pecriybivkun
Y36ekuctaH cocTosiiack Hay4YHO-MPakTU4eckas: KOHpepeHuus
Ha Temy “AKkTyasbHble BOMPOCHLI AeueHTpanndauun rocynap-
cTBeHHoi Bactn”. OHa Oblia opraHn3oBaHa KOHCTUTYLIMOHHbLIM
Cyaom Y3bekucrtaHa coBMeCTHO ¢ KOMUTETOM ro AemMokpaTu-
4eCKUM UHCTUTYTaM, HEerocyaapCTBEHHbIM OPraHn3aumsMm n op-
raHam camoyrnpas/ieHus1 rpaxgaH 3akoHoAaTesIbHOV nanatbl
Onui Maxnunca Pecnybnvku Y3bekuctaH w [lNpeacraButersisb-
ctBoM DoHaa nmerHn punpuxa 36epta B Y3bekucraHe. B Heli
MPUHSI/IN ydacTne pabOTHUKU MUHUCTEPCTB U BEAOMCTB, XOKU-
MUSITOB, NPEACTaBUTEIN HEroCYyAapCTBEHHbIX HEKOMMEPYECKNX
opraHu3auuni, opraHoB CamoyripaBieHUsi rPaxaaH, Yy4eHsble,
creunanncTsi.

B BbiCcTynneHusix Ha KOHpepeHUmMn Oblav BbicKa3aHhl Npeasio-
XKEHUS 10 peanu3aumy nosTanHou nepenaqv oTaes/bHbIX NoHO-
Mo4nii pecriybimkaHCKnx opraHoB rocyAapCTBEHHOIro yrpasse-
Husl opraHam rocyapCcTBeHHON B/acTy Ha MecTax, OpraHoB ro-
CYyAapCTBEHHOIO yrpasieHus - HerocyAapCTBEHHbIM HEKOMMEP-
4EeCKUM OPraHn3aumnsM v opraHam CcamMoyrpaBsieHVsT rpaxaaH.
Oco60 noa4YepknBassochb, 4T0 370, B CBOKO OYEpenb, MOCIYXUT
ocyLyecTsaeHuio npuHumna «OT CUbHOro rocyaapcTBa - K CUJb-
HOMY rpaxaaHCcKoMy OOLLECTBY».

M3 maTtepmanoB Hay4HO-MPaKTUYECKON KOHpEPEHLNN

A. PaxmaHoB

3aseayoLmnmni kagpenpou «focynapcTBeHHoe
CTPOUTENLCTBO M NpaBo» AKaaemmmn
rocynapcTBeHHOro 1 06LECTBEHHOIO
cTpoutenbcTea rpu MNpeanaeHte Pecriybivkn
Y36ekucTtaH, JOKTOP HPpUANYECKUX HAYK, Npogdeccop

Pa3rpaHuyeHue KOMneTeHLunii opraHoB
rocynapCcTBEeHHOro ynpaeneHmsa*

PasrpaHuyeHne npeameToB BeAeHUs U NONIHOMOYMIA Mexay
opraHaMn BfacTU PasfNyHbIX YPOBHEN, B 4acTHOCTU Mexay
LLEeHTPOM 1 ee cybbekTaMu, ABNIAETCA 0AHOM N3 Hanbonee Crox-
HbIX M NOTOMY [0 KOHLLA HE PeLLeHHbIX Npobnem. PazmexeBaHne
KOMMETEHLMM MOXHO paccMaTpuBaTh Kak hakTop AUHAMUKM OT-
HOLLIEHWIA OpraHoB BNacTn, 160 OHO HENOCPEOCTBEHHO BMAET
Ha cUCTeMy CAepXeK U NPOTMBOBECOB MNPW pasaeneHnm BnacTemn
Ha YPOBHE LIEHTP - CYyObEeKThI.

«JIbBUHaA» O0NA B3aMMOOTHOLUEHUA MEeXAy opraHamu
Bnactn B GONbLINHCTBE FOCYAapPCTB CK1aAblBa€TCA MMEHHO
Nno NoOBOAY pPasrpaHMyYeHus MOSHOMOYUI, pas3BepHyThLie Mne-
PEYHU KOTOPLIX BK/OYEHbl B TEKCTbl KOHCTUTYLMUiI. Pekop-
OCMeHOM B 3Toi obnactu asnsetca MHana - ee KOHCTUTYLUS
COOEPXUT NOoOoOHbLIA NepevyeHb, COCTOALMIA U3 BoJiee YeMm
OBYXCOT NYHKTOB'. Hago OTMEeTUTL, YTO Takaa pPasBepHYTOCTb

1M noapoBHOCTbL 4YacTo galoT obpaTHbin 3addekT, a pa3mMmexe-
BaHMe KoMneTeHunMn CTaHOBUTCYH BCe 6onee TYMa@HHbIM N Ka-

* My6nukyeTtca na Janoxecta “KOHCTUTYLIMOHHOE npasocyayve B cTpaHax CHI n Bantun”.
N 27, 2007r.

1 KoHctutyumsa Mugumn 1950 ropa nepeumcnset 97 NyHKTOB KOMNeTeHUuMn dbeaepaumm,
47 NYHKTOB COBMECTHOI KOMMNETEHLMMU 1 66 NYHKTOB KOMMETEeHUMN LUTAToB (4151 CpaB-
HeHusa: no KoHctutyuumn Poccumn depepanbHas KoMneTeHums BKoYaeT B cebs 18
MNyHKTOB, @ COBMeCTHas - 14).
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3YUCTUYHbIM. Tak nnm uHaye, pasrpaHv4yeHue MnoJIHOMOYUN
OKa3blBaeT 3HAYMTENIbHOE B/INSAHMUE HE TOJIbKO Ha dakTuyec-
KO€ COCTOSiHME OTHOWEHUIN MeXAy LEeHTPOM U pernoHamu,
HO W Ha UX Ipunan4yeckoe, B TOM YUCIie KOHCTUTYLMOHHOE,
opopmIIeHNE.

PasmexeBaHne KOMMNETEHUUN KOHCTUTYLMOHHO OdOpMIIs-
eTCs pas3nMyHbIMM crnocobamm, o6yCOBAEHHBIMU Kak peanus-
M denepaTnBHbIX OTHOLLEHWUI, TaK U TPAAVULNAMU, COXMBLLN-
MUCS B JaHHOI cdepe NyB6/MYHO-NPaABOBbIX OTHOLIEHNI KOHK-
peTHoro rocygapcrtea. B 3apybexHon npaBoBOW nutepaTtype
CYLLECTBYIOT pasnunyHble knaccmpukaumm cnocobos pasrpaHu-
YEeHUSA NOJSIHOMOUUIA:

a) apa cnocoba - oyannucTn4eckuin u KoonepaTmBHbIN, KOTO-
pbll, B CBOIO O4epeb, AeNINTCA Ha NOABUAbI; KpUTEPUEM 30eCb
ABNAETCA Hannyne cepbl COBMECTHOIO BEAEHUS;

©6) Tpwu cnocoba - gyanuctuyeckmin (1), cnocod OByx UCK-
noYnTenbHbix chep KoMneTeHUnn (2), a Takke TPEXYSIEHHbIN
cnocob (3), kputepmem BbIAENEHNS KOTOPbIX ABNSETCS, NO-BU-
OVMOMY, KONMYecTBO cyObLekTOB 061agaHnsa KOMNETEHLNEN;

B) TpM cnocoba ¢ Hann4ymem Tak Ha3bIBAEMbIX «CMMCOYHbIX>
nosiIHomoumnii y ueHTtpa (1), cybbekToB Ha MecTax (2) U y Hux
06oux (3): KpUTEPUEM 30ECH ABASETCA KOHCTUTYLIMOHHOE 3aK-
penneHne nepeyHd npeoMeToB BeAeHUd M MOJIHOMOYMA 3a
cybbekTamu;

r) NATb CNOCOBOB, OCHOBAHHbIX KaK Ha KOJIMYECTBE CyObEK-
TOB MPUHAONEXHOCTU NOJIHOMOYUN, TaK U Ha GakTe Hanm4ns
cpepbl COBMECTHOI0O BeeHNS.

Cnepnyet oTMeTUTb, 4TO Nobas Tunonorndaumst B chepe
KOMMNEeTEeHUMN, XOTS U UMEET MpPaBo Ha CyWEeCTBOBaHUE, HOCUT
BeCcbMa YC/OBHbIV xapaktep. U iopuanyeckad, n npakrnyeckas
CTOPOHbI pasrpaHUyY4eHns B KaxaAoM rocygapcTBe OT/INYaloTCA
ornpenesieHHon cneympukon, nioxo noagarowenca cmcrema-
Tndaumn. NMoatomy nobas nx knaccudpukaums, a Takxxe oTHece-
HMe TOro WM UHOro rocynapcTBa K OnpeaesieHHon KaTteropum
OyayT HOCUTb, CKOpee, METOO0/0MMYECKNIA, YEM CYLLLHOCTHbIN

2 HasBaHMe «KOOMepaTUBHLIN», Kak Ham NPeACTaBNAeTCs, NOAXOAMT K AaHHOMY Crocoby
pasrpaHuyeHusi KoMmneTeHumm, nbo npesycMmaTpmBaeT Hanmuume chepbl COBMECTHOIO
BELEHUs, 4TO XapakTEPHO WMEHHO AN Tak Ha3blBAEMOro KoonepaTneBHoro denepa-
nm3ma.

M3 maTtepuranoB Hay4HO-NPaKTUNYeCKOn KoOHdepeHUumn

xapakTtep.

C y4eToM M3NOXEHHOrO HMXE npepnaraetcsa knaccuduka-
uMs cnocoboB pasrpaHUYEHUs NPegMeToB BEAEHUS N MOJIHO-
MOYMIN, COCTOSILLLAA U3 LIECTU Hanbosiee pacnpOCTPaHEHHbIX U
0606L1al0L1as yxxe CyLLeCTBYOLME NOAXOAbLI K 3TOMY BOMPOCY.

1. MOHOUNIEHHBIV CcNOCOO - YCTAHOBIEHNE NUCKITIOYNTENIBHOWN
KOMMETEeHUUN LLEeHTPaNbHOW BNacTn. 3TO MMEET MECTO B Takunx
rocygapcTteax, kak TaH3aHus, dunonus, LLsehiuapus n Obbe-
OuHeHHble Apabckne Omupatbl. Hanbonee NakoHUYHO CylLu-
HOCTb AaHHOro crnocoba oTpaxeHa Bo BpemeHHoi KoHcTUTy-
umn O6beaMHeHHbIX Apabekux AmupaTtos (B pegakumm 1972 ro-
[a), rae ckasaHo, 4TO «3MUpaThbl OCYLLECTBASAIOT BCE MOJIHOMO-
4yns, He nepenaHHole Cow3y KoHcTutyumen» (ctates 116). B
Weenuapun go 1999 ropa npaktukoBanacb HECKONbKO MHas
MOeNb B3aAUMOOTHOLLEHWNI LLEHTPa U KAHTOHOB (aAMUHUCTPA-
TUBHbIX €0VHULL), 0OHAKO CerofHs, cornacHo ctatbe 3 KoHCTu-
Tyumu, BCe NonHOMo4YnNs deaepanbHOro NpaBnTeNnbCcTBa A0NXK-
Hbl ObITb cpopMynupoBaHbl B OCHOBHOM 3akoHe, a MOCKOJbKY
KaHTOHbI MMEKT OCTaTO4YHbIE MOIHOMOUYUS, NX KOMNETEHUMNS B
KoHCTUTYUMM He ynoMmnHaeTcs.

2. KoonepaTtumBHblii cNOC062? - YyCTaHOBNIEHNE KOMMETEHLUMN

degepaunm n COBMECTHOM (KOHKYPUPYIOLWLEN) KOMMETEHUMN.
OH, kpome Poccuiickon depepauunm, NCNOSb3YETCH Takxke B
Hurepun n MNakuctaHe.

3. [ABy4NieHHbIli cnocob - ycTaHOBJIEHME KOMMETeHUnn de-
aepaumn n cybbekToB penepaumn. 3To npakTukyetcs B KaHa-
ne n po 1999 roga cywectsosano B LLseniyapun.

4. TpexuneHHbln cnocob - ycTaHOBJIEHME KOMMNETEeHUMU
LEeHTpa, CyObeKTOB 1 COBMECTHOI komneTeHuun. OH NCNonb3y-
etca B bpasnnuu, ©PI, Nuanm n Manansunn.,

5. [IBy4neHHO-HeraTMBHbIN cNocob - yCTaHOBJMIEHME KOMMe-
TEHUNU LEHTPA N CyOBbEKTOB OrpaHNYEHEM NOJTHOMOYKIA MOC-
negHux. Takaga cxema nmeet mecto B CLLUA. KomneTteHuua dpe-
aepaumn, no KoHCTUTyummn, 3akpenneHa B GopmMe onpeneneH-
HbIX NMpaBoMoYnin penepanbHoro KoHrpecca B onpeaeneHHbix
chepax (pasgen 8, crtatba 1), ocTaToyHasd Xe KOMMETeHUus
LITAaTOB OrpaHMyeHa psSAoOM 3anpeToB Ha OnpenefieHHble
nencrteua (pasgen 10, ctatba 1). Bnpouem, amepukaHckas
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KoHCTUTYyuuns ropasfo C/IOXHEee M Ka3ynmcTudHee, Yem npenc-
TaBNAeTCHd Ha NnepBbIv B3rnga,. B Hell MOXHO BUOETL 1 coBnaa-
IOLLIE NOJSIHOMOYNS, U NMepeYvYeHb 3anpeToB Kak A4 WTaTtos, Tak
v ona penepaumn, N naxe «COBMECTHbIE» 3arnpeThl, YTO AenaeT
rpaHuuy mexay cepamMmm KOMMNETEHUUN WITaToB U deaepaunu
Bce 6oJiee pacnsbiBYaTON.

6. MpenmyLLeCTBEHHO HeraTuBHbIA CNOCob - orpaHuyYeHne
KoMneTeHunn cybbekToB. OH XxapakTepeH Ans natTmHoamepuka-
HCKux depepaunin - ApreHTuHbl 1 Mekcukn. B ApreHTmnHe «npo-
BUHLMN COXPaHSOT 3a coO0i BCce Npasa, He nepeaaHHble KoHc-
TnTyumen degepanbHomy MpaButenscTBy» (ctatbs 26). Bon-
pocam pa3mMexeBaHUs KOMMNETEHLUMWN MOCBSALLEHbI HECKOJILKO
ctatert KOHCTUTYUMKU, OAHAKO X coaepXXaHne B OCHOBHOM CBe-
[EHO K NepeyncrieHmnio Toro, 4ero NPOBMHLNN AenaTb HE MOTYT,
nbo OHU «He MONb3YKTCA NpaBamu, nepegaHHbiMn Focypap-
cTBY» (cTatbn 121, 124-126). B Mekcuke cornacHo KoHCTuTy-
UMM KOMMETEHUNNA TakKXe pas3rpaHuyeHa nyTemM yCTaHOBNEHUS
019 WTaTOB 3anpeToB Ha OnpefesieHHble OEeNCTBUA (cTatbiu
117, 118).

Jaxe camasa coBeplueHHas U nogpobHasi cxema pa3mexe-
BaHWsA koMneTeHunmn, 3akpenneHHas B8 OCHOBHOM 3aKoHe, Yac-
TO OKa3blBAaeTCH He B COCTOSIHUW YOOBMETBOPATH HACYLUHbIE
NoTPebHOCTV B3aMMOOTHOLLUEHWI LIEHTPA U PErMOHOB, BCNEA-
CTBME Yero OoHa 3a4acTylo NOABEPraeTcd KOppekuun, npu4em
BeCbMa 3HaunTesIbHOW. BOT HekoTopble cnocobbl Takol Kop-
pekuunn.

Pa3mexeBaHne Tak Ha3blBa€MbIX OCTATOYHbIX MOJIHO-
Moumnin. 3akpenseHme NocnegHnX B KOHCTUTYLIMOHHbIX Nepey-
HSIX B OOJIbLUMHCTBE C/ly4aeB He rapaHTUPYET UX MOJIHbINA YHET U
pacnpeneneHve, B Y4eM NPOABNAETCH YCIOBHOCTb MPaKTUYECKU
BCEX CYLLECTBYIOLNX Moaenen pasrpaHnyeHus. lNMoyTtu Bcerpa
ocTaeTcs puck 06pasoBaHUs OCTATOYHbIX MOJHOMOYMA. OgHa-
KO cniefyet 3aMeTuUTb, 4YTO 4YacTO UX Hannyme 9ABNAeTCHd He pe-
3ynbTaTOM npegnosiaraemMbix OLWNMOOK 3aKOHOAATENS, a BMOJIHE
NPOrHO3NPYEMbIM N OXUOAEMbIM CNeACTBUEM B3ATbIX UM Ha
BOOpPYXeHMe cnocoboB pa3mexeBaHus.

B nutepatype BblOenaioTCA ABE MOAENV pa3rpaHNYeHns oc-
TaTOYHbIX MOMHOMOYMUN: LEeHTPaIn30oBaHHas, NP KOTOPOM «0C-

M3 maTtepmanoB Hay4HO-MPaKTUYECKON KOHpEPEHLNN

TaTOK» «yXO0OUT» LUEHTPY, U AeLeHTpann3oBaHHasa, korga atoT
«OCTaTOK» «MOET» MECTHbIM opraHam BnacTtu. JeueHTpannso-
BaHHasa mopaenb ncnonbdyetrca B CLUA. MpuHatag Tam B 1791
rogy nonpaska X Kk KOHCTUTYUWNM rNacuT, YTO «MONTHOMOYUSA, HE
npenoctasneHHble HacTtosuwen KoHctutyumen CoeanHeHHbIM
LLItatam 1 Nnonb30BaHME KOTOPLIMU HE BO3OPaHEHO OTAESbHbIM
wTaram, OCcTaloTCcs 3a WwrataMmuy Unm 3a HapoLOoM».

OpHako obuwas TeHOeHUMS pasrpaHuyeHnss OCTaTOYHbIX
NOSHOMOYUIA BCe Bonee CKNOHAETCS K NepepacnpeneneHmio nx
OT MECTHbIX OPraHoB BNAaCTU K LLEHTPY. ITO NPOUCXOAMUT, Kak
npasuio, NyTeM YCTAHOBJIEHUA B KOHCTUTYLUAX «OTKPbITbIX»
LEHTPAJIbHbIX U «3aKPbITbIX» CYObEKTOBbLIX MEPEYHEN MOTHOMO-
Y. B KOHCTUTYLMOHHBLIX akTax KaHagbl, Hanpumep, AaHbl ne-
peYHM NONHOMOYUIM Kak deaepaumu, Tak u wratos. OgHako, ec-
NV NOCNefHuin ABNIFETCA OKOHYaTesIbHbIM, TO NepeyYeHb NCKI0-
YNTEeNbHbLIX NOJIHOMOYNA deaepaunm MOXET ObITb pacLLIMPEH B
MOJIHOM corflacum C Tak Ha3blBAEMOW OOKTPUHOW nogpasyme-
BaeMbIX NOSIHOMO4YNA. DTO, 6€3yCcNoBHO, NpMaaeT KaHaACKOMY
denepanmamy bonee LEHTPaNM30BaHHbIN xapakTep. AHanormny-
Has cuTyauus cnoxunace B PP, roe Mcnonb3oBaH TOT Xe
NPUHLNM pa3dMexeBaHNa OCTaTOYHOW KOMMNETEHLUMN - TaK Ha3bl-
BaeMoW NMepBu4HON KOoMMeTeHunn, n B ugun. Takaa «nonay-
Yyasa» npakTuka rnepepacnpeneneHns NnoJIHOMOYUI, Kak npasu-
J10, OCHOBAaTeIbHO 3aByanMpoBaHa 06UbHBIMUA HOPMATUBHLIMU
M OOKTPUHANbHLIMU «HACJIOEHUAMMN».

OroBopku B Nonb3y «LeHTpa». OHM NO3BONSAIOT LLeHTPaNb-
HOW BNacTu B ONpeneneHHbIX Cny4asax 3Ha4YnTEeNIbHO PacLUMPATh
CBOIO KOMMEeTeHUmMo. Takne oroBopku mmeroT mecto B OPT,
Mekcuke, WHanu: cornacHo KoHcTtutyuum ®OPI «dbenepaums
y4yacTBYyeT B BbINOJSIHEHUM 330ay 3eMesib (aO4MUHUCTPATUBHbLIX
eauHuy,. - A.P.), ecnn aTn 3agayum MMEIOT 3HaYeHne Ons BCEN
HaumoHanbHoM obuwHocTU, N yyactue Pegepauun Tpebyetcsa
ONs yNy4dlweHns yCnoBuii XnsHm (obwue 3agayun)» (4actb nep-
Baga ctatbu 91a). B Mekcuke no KoHCTutyuum «dpenepaums u
wTaTbl MOIyT HA OCHOBaHMM 3aKOHa 40roBapmeaTbCs O nepeaa-
ye befepauunn OCyLECTBNEHNA QYHKLUMNIN LUITATOB, BbIMNOJIHEHNSA
1 NPOM3BOACTBA ONpeAeneHHbIX paboT 1 NpegocTaBieHns 06-
LLLECTBEHHbIX YCAYr, eCnn 3Toro TpebyeT 3KOHOMUYECKOE U CO-
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umnanbHoe pa3suTtue» (4acTb gecatad ctaten 115). B Mugum pe-
LWeHeM BEPXHEN NanaTbl NapnamMeHTa, NPUHATLIM KBannduum-
POBaHHbLIM BOMbLLIMHCTBOM, 11000 BOMPOC, B TOM YMCE OTHE-
CEHHbI KOHCTUTYUMEN K KOMMNETEHLUMN LITATOB, MOXET OblTb
nepenaH depepaunn. Takum obpa3oM, OTKpbIBAETCS 06LIMP-
HOoe «none» AN akKTUBHOCTWU LEHTPasbHbIX OPraHoB BAacTu B
[ene NPUCBOEHNS KOHCTUTYLIMOHHbBIX MOJIHOMOYUA MECTHbIX ee
OpraHoB.

KoHcTuTyumoHHbin npeuepeHt. Cneundunydeckasas mo-
henb npegocrtasneHns denepanbHOMY LLEHTPY AOMNONHUTENb-
HbIX nNpedepeHunit NyTeMm KOHCTUTYLMOHHOro npeueneHTta
cnoxunace B CLLUA. Tam ux nepepacnpeneneHme npomcxoant
Ha ocHOBaHuUU peweHns BepxosHoro Cyna no Tak Ha3biBae-
MoMy «aeny Fapcusa» n knaysynbl «0 HEOOXOAMMOM 1 gocTta-
To4YHOM». CyTb peweHus BepxosHoro Cypa no «geny Mapcusa»
CBOAUTCS K OTMEHEe MMMYyHUTeTa YnpaBneHus wrtata CaH-AH-
TOHMNO (OpraHa UCNOJIHUTENILHOW BNACTU LWITATa) B OTHOLEHUN
denepanbHOro NPaBoBOro PeryampoBaHuns, KOTOPbIA CYLLLECT-
BOBaJs paHee B COOTBETCTBUM C HOpMamum KoHcTutyuun CLUA.
Knaysyna xe «0 HeOOXOAMMOM W gocTaToYHOM» AaeT KoHr-
peccy npaBo «M3aaBaTb BCe 3aKOHbl, KakoBble 6yayT Heobxo-
OVMbl 1 [OCTaTO4YHbI» A8 peanm3aumn nonHomoumin KoHrpec-
ca n depepanbHOro npasnTenbCTBa. CMbICH e KOHCTUTYLM-
OHHbIX MONOXEHUN, Hagenswwmx KoHrpecc npaBomMm perynu-
poBaTb TOProB/O0 MEXAY OTAENbHbIMU WTaTamMu, 6Gbia pacLlum-
PEH C TeM, 4TOObl BK/IOYUTbL BCE, 4TO BO3LAEWNCTBYET Ha 3Ty
TOProB/O UM HAaX0OUTCA NoL ee BAusgHueM, B cohepy dpeae-
panbHOro BegeHus. Takum o6pa3om, Ha OCHOBE AAHHOro npe-
ueneHTta nonHomouma KoHrpecca ctanm pacnpoCTpaHATbLCA U
Ha Apyrve acnekTbl XN3HU aMepuKaHCcKoro obuiecTea.

LleHTpanusaTtopckme TeHAEHUUM JAlOT 3HaTb 0 cebe 1 B opy-
rmx ctpaHax. Tak, cornacHo KoHctutyumn LLsenuapun 1874 ro-
ha denepanbHOE NPaBUTENLCTBO MOM0 3a9BUTb O CBOEWN KOM-
neTeHuun, TONbLKO eCnn 3TO ABHO cnefosasno U3 ctaten KoHc-
TUTYUMn. NMonoxeHme n3mMeHunochb ¢ npuHatmem B 1999 roay
HoBOM KoHCTUTYLMK, cOornacHo KOTopon deaepaums npuHumMa-
eT Ha cebs peryinpoBaHue Tex 3agad, KoTopble TpebyloT eam-
HOrO Moaxoga Ha BCEW TeppuTopuKn CTpaHbl (cTatbs 42). Ha

M3 maTtepuranoB Hay4HO-MPaKTUYECKOM KOHPepeHLnn

npakTuke 3TO O3Ha4daeT, 4To denepasbHble OpraHbl BacTu
(npexnae Bcero, 3akOHO4ATEIbHOW) MOIYT CaMOCTOATESNIbHO pe-
WwaTb, kKakas KOMNeTEHLUNS HE0OX0aMMa UM B KaXXO0M KOHKpEeT-
HOM crniy4yae. VIHbIMM CnoBamu, pelleHne, 00 KakOW CTerneHu
yKasaHHaa ctaTba MOXET Onpenendatb genepanbHylo Komne-
TEHUMIO, eC OHA SIBHO He orosopeHa KoHcTuTyuunen, octaeT-
CA B WUCK/IIOYUTENIbHOW topucaomkuum degepaumm, 4To Takxe
PEe3KO MOBbLILWAET LLEHTPANIN30BaHHbLIV NOTEHLMaN WBenuapcKo-
ro ¢egepannsma.
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P. Kpymm

rnasa lNpeacraButenscTea doHpa uMeHn
Dpuapunxa 36epta B LleHTpanbHou A3nun

KOHCTUTYLUMNOHHBIX NAaTPUOTU3M
B lepmaHun®

«3 KpUBOro nosieHa, n3 KOTOPOro CAenaH YesoBekK, He Bbl-
TOYMLLb HMYEro BMOJSIHE POBHOrO», - Tak nucan repmMaHCKui
yyeHbih MmmaHymn Kant B 1784 roay. M3MeHMNOCh N 4TO-TO
3a npoweglmne ctonetmna? Mo Bcen BepoaTHOCTU, HET. OgHa-
KO U3BMEHWUNINCb Te pPaMKu, B NMpeneniax KoTopbIX 3TO «KPUBOE
nosieHo» MoXeT AencTroBaTb. OOQHOM N3 TakKMUX PaMOK SBNSIET-
cqa KoHcTutyyumsa.

23 masg 1949 roga OcHoBHOM 3akoH BCTynu B cuny B ®Pe-
nepatmnBHon Pecnybnuke Nepmanusa (PPIM). Yepes cemb gHe
O6bina npuHaTa KoHcTuTyums B FepmaHckoi lemokpaTu4eckom
Pecnybnuke (FAP). O6e npocyuwectsoBanu o 1990 roga - oo
TOro MOMeHTa, koraa Hapopg AP ronocoBaHuem ynpasgHuin
cBoto KoHcTtutyuuto. Mepebln @epepanbHblin MNMpe3naeHT Teo-
nop lecc B 1949 roany ybeautenbHO Bbipa3usi YyBCTBO BCEW
repMaHcKoi HauuMu, NoabITOXMB, YTO HblHE CO3AaH «COBCEM
Manblii KyCO4ek 3eMHOW TBEPAW, NpeaHa3Ha4YeHHbIN Ong cy-
neb NepmanHum». NMpenycMoTpeHHbIn B kayecTBe KoHCTUTYLMN
NnepexoaHoro nepuoaa Ans Tpex 3anafHblX OKKYMNaLWOHHbIX
30H OcHOBHOW 3akoH nepexun Bo3eeaeHne bepanHckomn cre-
Hbl, «<XOJIOAHYIO BOWHY» N BOCCOeauHeHne FepmaHun.

B OcHoBHOM 3akoHe, kaK B 3epkasie, oTpaxalTcsa 0CObeH-
HOCTU repMaHCKOMN MOMUTUYECKOW Tpaguumumu, a Takxe ycro-
BUSA, B KOTOPbIX ¢popmumpoBanack nonutuka FepmaHun 1949
roga. IMeHHO 3Tn peanbHble YC/IOBUS MOCAYXWUIN Pa3BUTULIO

My6nukyetca n3 Janpxecta “KOHCTUTYyuuoHHOe npaBocyame B cTpaHax CHI un
Bantun”. N 27, 2007 .

M3 matepuranoB Hay4yHO-NPaKTUYEeCKON KOHbepeHuumn

npuHUMNnoB degepanuamMma 1 y4acTuio NpaBUTENLCTB dene-
panbHbIX 3eMeb B GOpMUpoBaHMn 0bLLein penepanbHON no-
ANTUKN. IMEHHO 3TW YCNOBUS NPUBENN K TOMY, YTO NapfiamMeHT
MONy4nT MOHOMOJILHOE NPAaBO Ha 3aKOHOTBOPYECKYIO AeATEb-
HOCTb. HeT HM O0fQHOro MHOro opraHa, KOTopbiA Bbipaxan Obl
BoJIlo mn3bupatenein. Mpu 3atom ocobo nogyvyepkmBaeTcs
npeacTaBmTENbCKas COCTaABASOWAS CYLLHOCTN 3TOr0 opraHa.
M siIBHO nNpocnexmnBaeTcsl CTpeMsieEHME BO 4TO Obl TO HU CTaNo
obecneynTb NpAMOeE BAUSHME BONM 3fiekTopaTa.

OcHoBHoI 3akoH obnagaeT B FfepmaHmnn 0cobbiM CTaTyCcoOM,
1n60 OH CUMBONN3NPYET UOEHTMYHOCTbL 0OLEeCTBa B NOPSAKE,
OTANYAaIOWEM Hally CTpaHy OT BCEX OCTasbHbIX. [MoaTOMY M
KOHCTUTYUMOHHOE cornacme 3gecb nNpeacTtaBnsetr coboi
npobnematuky, noAobGHOM KOTOPOI HEeT B ApYyrux rocynap-
ctBax. OCHOBHbIE LEHHOCTU CNyXaT HE MHTepecam Kakomn-To
OOHOW MONUTMYECKONM NapTuu, a BceMy obuiecTBy. TBepaas
opueHTaumMa Ha HUX OTKPbIBAeT MNapTUAM BO3MOXHOCTb
OelcTBUs B Lensax peleHns obuierocynapCcTBEHHbIX 3a4ad.
Oco3HaHMe OCHOBHBbIX LLEHHOCTEN U UX NpakTuyeckas peanu-
3aums Ha NONTUYECKOM YPOBHE - 3TO Npobsiema cBOH6OAHOIO
Bbli6opa B 06LLeCcTBE CBOOOAHbLIX JIIOAEN.

MpaxpaHe PPl BHaYyane ckenNTUYeCckn OTHOCUAMNCH K HOBO-
MY NOIMTUHECKOMY CTPOI, a C HUM U K OCHOBHOMY 3akoOHy.
Mocne paspylwmTeslbHOM BTOPON MUPOBOIN BOMHbI HEMLUbI NC-
kanu gnsa cebs rapmoHuio n cornacue. JomuHmposano 6e3s-
pasnuyue K nonntuke. B atnx ycnosmnsax OCHOBHOM 3akOH cTa-
BUN nepen cobomn 3agadvy NpMobLLNTb anaTUYHOE HACENTIEHUNE K
TakMM LEHHOCTSAM, Kak npasa 4enoBeka, 4eMOKpaTusa 1 niio-
panuam.

Llenb coctosina B ToM, 4TOObl NpeBpaTUTb NOAAAHHOIO B
rpaxgaHunHa. B ctatee 1 OcHOBHOro 3akoHa 3anucaHo: «Joc-
TOMHCTBO YesioBeka HENPUKOCHOBEHHO». U rpaXxaaHWH Kak UH-
OVBUAYYM MOI NOXanoBaTbCH B Cy[, HA rOCYyAapCTBO.

Bonee 55 net TOMy Ha3apg Havyan CBOK AEATENLHOCTb KOHC-
TUTYUMOHHLIN Cyn DepepatusHon Pecnybnukun N'epmanus. OH
COCTOUT M3 ABYX NanaT, B KaXAoW U3 KOTOPbIX 3acenatroT no
OBeHaauaTb CyAen, U3 HUX ogHa nosioBuHa n3bupaetcs ByH-
JecTarom (HMXHSAS nanaTta napiamMmeHTa), a gpyras nosoBuHa -
BbyHoecpatom (BepxHaa nanata napnameHrta). Bo BpemeHa
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npasneHunsa kaHunepa I Kona KoHCTuTyumoHHbii Cya nHoraa
NPUHUMAN PeWeHnsa B NONb3y NpaBUTENbCTBA (4OMNONHUTENb-
HOe BoopyxeHune bynaecsepa B 1984 roay n npuHsATME HA BO-
OpyXeHune caMoJIeTOB AabHel pagnoioKauMOHHOW pa3Benkm
Tuna AWACS B 1994 rogy), a nsorga - npoTuB Hero (3akoH O
nepenucu HaceneHns 1983 roga n «gocbe Pnuka» 1984 ro-
na).

YHuKanbHbIM 06pa30M OCYLLECTBJISAS TOHKOE perynmpoBa-
HMEe NOoCpPeAcTBOM COTEH CBOWUX peweHuin, depepanbHbiin
KoHCTUTYyunoHHbIn Cyn, oka3biBaeT CUIbHOE BAMSHUE HA pas-
BUTME KOHCTUTYLMOHHOro npasa ®PT. Mpn 3ToM OH NnoOHUMaeT
CBO€E Ha3Ha4YeHWEe He TONbKO Kak MexaHn3mMa npasoBOM 3aLLUn-
Thl FPaXaaH, HO 1 Kak opraHa, BblHOCSILLErO peLLEeHME B BOMNPO-
cax kacaTenbHO HemaTepualbHbiX LEHHOCTEW, 4Ybe C/OBO
OEeNcTByeT AN BCEX pa3fenoB npaea, a Takxke B OTHOLUEHUN
cynebHbIXx pas3bupaTefibCTB MO FPaxngaHCKUM U YroSIOBHbIM
nenam.

Korpa-To 6biBLUMI DenepanbHblin Mpe3naeHT N'ycTas lMeii-
HeEMaHH Bblpa3uncs o6 OcHoBHOM 3akoHe kak o 6GoraTtom
NPOAYKTOBOM aCCOPTUMEHTE. HO OH COBCEM HE UMEN B BUAY,
4TO rocyaapcTBO M ero CTPON - 3TO CBOeOOpa3HbIi TOProBbIi
LEHTP, B KOTOPOM KaXablii YENOBEK MOXET 6paTth TO, YTO eMY
Heobxoamumo. HaobopoT, accopTumeHT OcHoBHOro 3akoHa
npeactasnsgeT coboi NpPmU3bIB K aKTUBHOMY Y4acCTMIO B XXU3HU
obuwectBa. Ero uenb 3akn4vaeTcss B NPUBAEYEHUU MaKCU-
MaJIbHOro KOJSIMYECTBA rpaxaaH K peleHnio 06LEeCTBEHHbIX
BOMPOCOB, Tak Kak 3TV BONPOCH! KACAKTCS XU3HEHHbIX YCNO-
BUI 1 OyAyLLMX NEPCMNEKTUB CaAMUX FpaxgaH.

KoHcTuTyuusa Pecnybnukmn Y3bekncrtaH - 9TO TOXe Npu-
3blB K aKTUBHOMY y4acTulOo B XN3HU obuwiectBa. OHa 30BeT
yyacTBOoBaTb B paboTe napTuin n obLLEeCTBEHHbLIX 06beanHe-
HUWN, TpaxAaHCKUX ABUXEHWUN M rpynn camMonomoLim, K
DEeNCTBUIO Ha 6naro cTpaHbl. KOHCTUTYLMS - 3TO He YacTb
rocynapcTtsea, a XOpoLWWn NHCTPYMEHT OCYLLECTBEHUS ro-
CYLAPCTBEHHOro CTpOUTENbLCTBA. [NS 3TOr0 HYXHbl Takue
rpaxgaHe, KOTOpblE HE XAYT AEeNCTBUA OT APYrux, a camu
0OCO3HAaloT, 4TO CTPOUTENBLCTBO rOCYAAPCTBA - A0 KaXAo-
ro.

M3 maTtepmanoB Hay4HO-MPakTUYECKON KOHpEPEHLNN

OcHoBHOI 3akoH nomoran M B MPEOOONEHUN TSAXENOro
NPoOLWIOro, u B MNOUCKE HaLMOHAJIbHOrO CaMOCO3HaHua. 'ep-
MaHCKue rpaxnaHe ropanamcb LEHHOCTAMU, NPOBO3rNaLleH-
HbIMW B HEM 1 06ECMNEYEHHbIMU B PeaNIbHON XN3HW. [MoaTOMY B
obpavleHune 6bi11 BBEAEH HOBbI TEPMUH — KOHCTUTYLMOHHbIN
natpnotnam. OH cTtan Npoobpa3oM COBPEMEHHOIO MOANTU-
YEeCKOro CaMOCO3HaHud, He HagpbIBasACb NpuM 3TOM Nof4 rpy-
30M JN1I0OBM K OTEYECTBY, C KOTOPOro BCE ELLE HE CHATA TH-
XEeCTb BUHbI.

Takum 06pas3om, COCTOSIICS HOBbIN 3aber kypcom Ha ae-
MOKpaTuUI0 - TPeTUn No cyeTy nocne Nmnepckon KoHCTUTY-
umn, nposo3arnawieHHol B Cobope Ceatoro Masna B 1849 ro-
oy, n nocne KoHctutyumm Bermapckoii Pecnybnnkn. bonee
nonyseka [epMaHnsa XMBET MUPHON XU3HbIO - CBOEN BHYTPEH-
HEW, a Takxe BHELWHeN Cc eBponenckummn cocegamun. lNocne
BOCCOEAVHEHUS naesa obbeamnHeHHon EBponbl n ee BonoLle-
HUe Bbln faxe 3akpenieHbl B cTaTbe 23 OCHOBHOIo 3akoHa.

He yauButenbHo, 4To repmaHckas KoHcTuTyuus crtana
NepBOKIACCHbLIM 9KCMOPTHbIM BecTcennepomM. OHa npeacTas-
nsget coboi He TOIbKO paMKu, B Npefenax KoTopblX 4ENCTBY-
0T rOCYyAapCTBEHHbIE OpraHbl, HO U GyHOAMEHT BCero obuue-
CTBEHHOro yctponcTtaa. KOHCTUTYUMS - 3TO UMEHHO TO, YTO Mbl
Ha3blBaeM «CUCTEMOWN LLEHHOCTEW».

CBOMM BHYTPUMONMNTUYECKUM YCNEXOM N aBTOPUTETOM
repmaHckas KoHcTutyuus obsidaHa KaXAoAHEBHOMY cobto-
AeHuio Bcex 146 ctaten. OTOT NpuHUMN AeNCTBYET 1 BO Bpe-
MeHa kpusuca. MNMonyuyns OcHoBHOM 3akoH, 'epmaHua ctana
[EMOKPaATNYECKUM 1 CBOBOAHBLIM FOCYAApPCTBOM.

PasymeeTcq, 30ecb Haa0 yNnoMAHYTb 1 AeleHTpanu3aumio,
KoTopas npeacrtasfaseT coboi HenpocTylo 3agadvy. Beab ro-
cynapcTBy HeoOXOAMMO [O0BEPATb CBOUM rpaxpaHam Wu
COOCTBEHHBIM MECTHbIM OpraHam ynpaBfeHUs, MOTOMY 4YTO
0e3 3TOro HEBO3MOXHO MOCTPOUTbL CUJIBHOE FpaX4aHCKoe
obuwectBo. BmecTe ¢ TemM rocynapctBO MpuU3BaHO CAYXUTb
NpPoOBOAHMKOM cBoeMY 0611ecTBY. OHO LOIKHO BECTU pa3bsc-
HUTENbHYIO paboTy, Ny6AnKys cTaTbu, UHTEPBbLIO MOJINTUKOB B
razetax, opraHu3ys obuecTBeHHble cOBpaHms.

Ecnn rocypapctBy Takas paboTa ygacTcs, TO HapoA Mnol-
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MET, YTO HeJIb3A BCE 3adayun nepeknagbiBatb Ha rocyagap-
CTBEHHbIE NJIe4Yn U HYXXHO caMoMy BpaTbcs 3a aeno. ObuiecT-
BO W rocynapcTBO O0JIXKHbI AOBEPATH APYr OPYrY U OCyLlec-
TBNATb B3aUMHbIN KOHTPO/JIb. 3aKkoHbI OOJIKHbI CyLllecTBOBaTb
HEe TOJIbKO Ha 6ymare, HO U NPUMEHATLCA Ha NPakTUKe.

MpaxpaHe paccmaTpuBaloT KacalwMecs UX 3akKOHbl He B
LEeHTpEe, a Ha MecCTax. N B 3alWNTy 3TUX 3aKOHOB OHWU TakXe
BbICTYNalOT Ha MeCTax, NOTOMY 4TO NOHNMAIOT, YTO 3aBUCAT OT
3aKkoHOAaTeNbCTBA.

VIl BceMUpHbI KOHFPEeCC KOHCTUTYLMOHHOIO npasa

Vil BcemupHbin
KOHIpecc KOHCTUTYLMOHHOrO npasa

HanomuHaem yntarensam, 4to 11-16 nioHs B ApuHax coc-
Tosisics VIl BceMupHbivi KoHrpecc MexayHapoaHov accouma-
LM KOHCTUTYLIMOHHOIO rnpaBa, B KOTOPOM y4acTBOBAaJ/IM OKOJI0
500 npeacrasuteneti 70 ctpaH. OCHOBHasi TeMa 0bCyXaeHusl:
«[lepeocmbicieHne rpaHuL, KOHCTUTYLIMOHHOro rpasa». O6-
CYXAEHUS MPoBOANINCH B 4 nieHapHbIXx n 16 cCeKUNOHHbIX 3a-
cenaHusix.

Tembl nneHapHbIx 3acenaHuii KoHrpecca:

1. KoHCTUTYUMST Mexay npoTtuBopednemM m ctabusibHOCTbIO
(KoHCcTUTYLUMS Kak rapaHTnsi CTabusibHOCTY TaKKe B KOHD/INKT-
HbIX CUTYaLmsiX, B YCJI0BUSIX (POPMUPOBaHNS HaaHaLUNOHa b-
HbIX CTPYKTYP, B Ype3BblYaviHbIX CUTYaLMsIX, MNPy PeLLIeHNU Ha-
LINOHAJIbHO-3THUYECKUX 3a4a4 U T.4.).

2. Yrposa ¢unocogckux npoTuBopeYnii KOHCTUTYLIMOHAING-
My (3agaqa obecrneqeHvsi rapaHTui YKpPerieHnss KOHCTUTY-
UnoHasanama).

3. Penvrviss, rocyaapcTBo v 00OLLECTBO.
4. InTepHaLmoHann3aums KOHCTUTYLIMOHHOIO Npasa.

Ha 3acenaHusx cekumii obcyxaanich caeayroume rnpobrie-
Mbl:

1. BosneueHue obuyecTsa B co3aaHne KoHCTuTyumn.
2. KoHCTUTYLUMST 1 4pEe3BbIHaliHbIe CUTYaLnN.

3. U3bupartesibHble CUCTEeMbI. YCTaHOBJIEHNe banaHca Mexay
JIErNTUMHOCTBIO U MNOJINTUYECKON HEYCTONYNBOCThIO.

4. EBponevickass KOHCTUTYUNS U COBPEMEHHasi KOHCTUTYLINO-
J10rusl.
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5. CynebHbIvi KOHTPOJIb 3a MOJIMTUYECKU OLLYTUMbIMU BOMPO-
camm.

6. Kakne KOHCTUTYLUWNOHHbIe perriaMeHTbl MOryT rnpuMeHsITbCs
AJ14 rnpeoaosieHns: B rocyaapcrBe.

7. [locnepgHue pa3BuTUS KOHCTUTYLIMOHHOU Teopuu wu
JAOKTPUHBI.

8. KoHcTuTyumsi v rniobasibHbivi TEPPOPU3M.
9. paHuLblI KOMIEeTeHUNI N3MeHeHus1 KOHCTUTYLNN.
10. KOHCTUTYUNOHHbIE rapaHTum B chepe npuBaTu3aLmu.

11. BHYTpUHaUMOHAIbHbIE KOHCTUTYyUMN B deaepanbHbIX
KOHCTUTYLIMOHHbIX FOCYAapCcTBax.

12. Cekynsipnam (KaHOHUHECKME 3aKOHbl, ocsabneHne Bn-
SIHUST TPaANLNK) N KOHCTUTYLIMOHAJIN3M.

13. CripaBeannBbIvi XapakTep coumasibHbIX npas.
14. NonoBoe paBeHCTBO, pennrno3Has ceobona m KynbTypa.

15. banaHc wn nponopunoHasbHOCTb B KOHCTUTYLIMOHHOM
KOHTpoOJ/IE.

16. KOHCTUTYLMKN, KOPPYMLNS 1 XOPOLLEE yrpaB/ieHne.

Ha KoHrpecce 6b1/10 npu3HaHoO BaXXHbIM MpuUriaLeHne coB-
MecTHO MexayHapoaHov accoumnaume KOHCTUTYLIMOHHOO rpa-
Ba n KoHctutyumoHHbiM Cyaom PA B EpeBaHe MexayHapoaHou
KOHGEPEeHUNN ¢ y4acTUeM YyYeHbIX Y MPaKTUKOB, UMEILLNX MU-
POBYIO M3BECTHOCTb B 3TOM cpepe, Ha cneanyroLlyro Temy: «DyH-
AaMEHTaJIbHblIE€ KOHCTUTYLMOHHbLIE LIEHHOCTU U OOLLECTBEHHas
rnpaxkTuka».

B HacTosLmii Bbiryck BOLLE OANH 3 HanboJsiee rnpuBeKkaro-
LMX BHUMAaHNE 0K130B.

VIl BceMUpHbI KOHIPEeCC KOHCTUTYLMOHHOIO npasa

E. Drumeva

Judge of the Constitutional Court of the Republic
of Bulgaria, Professor of Constitutional Law
of Plovdiv University.

Electoral systems:
particular aspects and a Bulgarian
case study

INTRODUCTION

1. Elections are a major democratic tool of expressing the
will of the people about the political government. Besides,
elections are a form of direct democracy, but also a democ-
ratic highway to representative government.

The European standards were adopted by the Venice
Commission for Democracy through Law (Council of
Europe) at its 51 session (June 2002) and were summarized in
a CODE OF GOOD PRACTICE IN ELECTORAL MAT-
TERS (Guidelines and Explanatory Report).

These European standards are formulated in two groups.
The first group, Principles of Europe’s Electoral Heritage,
includes five basic principles:

- universal suffrage;

- equal suffrage;

- free suffrage;

- secret vote;

- direct elections.

2 Collection Science et technique de la democratie, ed. du Conseil de | Europe, 2003,. Nr. 34.
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The Commission adds to these five principles the charac-
teristic “’periodical elections™ We will also add “definitive
elections”.

The second group is Conditions for Implementing the
Principles of the first group. These conditions include:

- respect for fundamental rights;

- high regulatory level and stability of objective electoral law;
- procedural guarantees, containing:

- organization of polling by an independent body;

- observers at elections;

- an effective system of appeal.

Having analyzed the European electoral practice and hav-
ing synthesized the principles of Europe’s electoral heritage,
as well as the absolutely necessary conditions for implement-
ing these European principles, the Commission makes the
following very important conclusion: “Electoral system.
Within the respect of the above mentioned principles, any
electoral system may be chosen™.

Systematically, this conclusion of the Commission is
placed at the end of the CODE OF GOOD PRACTICE IN
ELECTORAL MATTERS, immediately after the formulated
European standards of elections and the conditions for imple-
menting these standards.

Yet for us this important conclusion is a starting point for
analysing election systems and fitting these in the general
framework of European electoral standards.

2. Why do actually we address election systems? Why do
discussions on choosing one or another election system con-
tinue, why is an adopted election system changed more or
less frequently?

® Ibid., p. 7

* Ibid., p. 17
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Before looking for the answer to these questions and going
deep into the essence of election systems, we should make
the following clarification: the five principles of Europe’s
electoral heritage formulated and exhibited by the
Commission enjoy unanimous accord. All modern constitu-
tions positively embed these.

But this is not the case with election systems. Discussions
in the field continue. Practice shows that adopting and reach-
ing a consensus on the implementation of the proclaimed five
principles of Europe’s electoral heritage is not enough for
choosing a particular election system. Therefore it is espe-
cially interesting to study closely the election systems within
the European heritage, because the election systems more
rarely stand in focus of the attention.

However we have to mark that in Article 3 of the Protocol
No 1 to the European Convention for the Human rights and
fundamental freedoms there is no attitude about the matters of
the election systems’.

Later, in another fields, the Treaty, establishing the
European Com-munity and its Article 8b, the two paragraphs
within®, as well as the Directives No 94/80/EC and 93/109/EC
of the European Council, they do not set as a prerequisite a
complete harmonization of the election systems, implement-
ed in member states of the European union.

But the discussions on the election systems continue. What
should be the criteria for preferring one election system to
another, given that both contain the five European principles
and the necessary conditions for implementing these princi-

ples are satisfied?

5 Art. 3: "The High Contracting Parties undertake to hold free elections at reasonable intervals by

secret ballot, under conditions which will ensure the free expression of the opinion of the people
in the choice of the legislature.”

COUNCIL DIRECTIVE 94/80/EC of 19 December 1994 laying down detailed arrangements for
the exercise of the right to vote and to stand as a candidate in municipal elections by citizens of the
Union residing in a Member State of which they are not nationals.
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Which election system should be selected as being closer
to European standards in terms of heritage as well as in terms
of future-oriented effective positive law and practice?
Paradoxically, the details of election systems seldom enjoy
wide public interest; they are rarely discussed by the mass
media. Many essential particulars, converting votes into man-
dates for example, generally interest a handful of specialists,
almost always outside broad public interest.

This is largely due to the fact that the objective electoral
law is in immediate proximity to the intensive political
process. What is more, the law governing elections regulates
this process and submits it to the fundamental effect of law -
being an equal measure of human behaviour.

Yet the law and its implementation touch on another
(”dark™) side of elections, which smacks of political power
and of the strive of the ruling political elite to make sure of
getting re-elected. In this light the choice of a particular elec-
tion system is viewed as part of the armoury of the political
strife for ensuring representation, which would correspond
most closely to certain expectations and interests; it is regard-
ed as a purely political decision.

As a result of it, in front of legal science and practice,
remains the implementation of the responsible task: as focus-
ing on the legal matters, to be in search of solutions with legal
implements for that the choice of a certain type of election
system do not slip out towards the policy, but being retained
hold of the rails of the law within all the belonging imple-
ments for transparency and control.

On the other hand the variety of systems which specialists
offer practitioners is such as to satisfy their wildest dreams.
This variety enables, at least theoretically, almost any result to
be obtained. But electors have the last word in the long run.
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Yet nevertheless it is possible for different results to be
obtained by applying different election systems to the same
facts (electors, number of mandates, etc.).

Yet despite this proximity and interpenetration of electoral
law and political processes, there is an absolute requirement
for the constitutional state and the rule of law - law should
defend its values and achievements with a view to succeed in
keeping political strife within the confines of legal regulation,
thereby achieving democracy through law.

In our opinion, modern citizens still know undeservedly lit-
tle about how their votes are converted into another matter - how
they become part of the representation of the people and take
part in the government. Therefore the matter of election systems
deserves the attention and study despite the indisputable con-
sensus on Principles of Europes Electoral Heritage.

3. Stimulus for that are the efforts of many years in the
frameworks of the European Union for unification of the elec-
tion procedures in particular member states concerning elec-
tion of the European Parliament. In this connection, although
still not in force, the following provisions deserve attention -
the provision of Article III-232, paragraph 1 from the
European Constitution: ”European law or framework law of
the Council of Ministers defines the necessary measures for
election of European Parliament in general direct elections on
equal for all member states procedure or according to com-
mon principles for all member states’™.

Leaded by the common European striving to keep the vari-
ety, but in common framework of the European union® and
the implementation of the European heritage, in the second

7 KoHctutyun EBponbin n3g. “Ce. KnumeHTt O. puackn”n 1004,

8 “United in its diversity” the motto of the Constitution for Europe /draft/ is provided as one of the
symbols of the EU /Art. IV-1/.
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part of this paper we will devote due attention to A CASE
STUDY in an interesting and original legal construction of
converting electors’ votes into mandates, which is opera-
tional in Bulgaria since 1990 till nowadays (including the last
parliamentary elections in 2005).

I. ELECTION SYSTEMS. ESSENCE AND
PURPOSE.

4. Elections and the functions performed thereby are vital
and therefore require systematization and institutionalization.
That is achieved through the election system’.

The election system is a set of legal rules, techniques and
frameworks whereby electors express their political will by
casting votes for the purpose of constituting the representative
government bodies in a state. Constitutional and legal theory
contains a wide range of opinions about the essence and the
elements of election systems, considering the peculiarities of
the legal and representative system in a state or a suprana-
tional community'. Yet the understanding that the election
system is a set of rules governing the expression of electors’
will in the preparation and conduct of elections for central and
local government bodies and the conversion of the votes cast
into representative mandates prevails'’.

A balanced election system, which contains and imple-
ments the principles of universal, equal and direct suffrage

° We intentionally prefer the term “election system™ to “electoral system”, which is a legal term. As
a matter of fact “gelection system is a traditional term for the Bulgarian legal theory - KIROV,
Stefan, Mnozinstvena i sarazmerna izborna sistema, sp. Demokraticheski pregled, kn. VI-VII,
1906.

10 This definition marks the “broad notion” SCHEPIS, Giovanni, [ sistemi elletoralli, Empoli 1955,
p. XXI; as far as it concerns the “narrow notion” it is described as “...the procedure, through which
the electors votes send representatives” - DIEDERICH, Nils, Empirische Wahlforschung”, Koln
1965, S. 3.

"' NOHLEN, Dieter, Die Wahl der Parlamente, B. I, berlin 1969, S. 28-31.
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with secret voting, is a mandatory technique of establishing
and maintaining democratic government. At least, human
civilization has not created so far another more efficient and
rational technology.

The election system is a strong factor. It puts into motion
the principles of Election law as a branch of the effective
objective law.

5. Assessing and introducing any type of election system
always involves two essential questions, which have to be
analysed and answered:

- In a legal and technological aspect:

How to find the formulas and legal techniques, which
shall ensure to those who are governed the best represen-
tation in the public authority bodies, thereby assimilating
them into “those who govern” and achieving the desired
identity of “those who are governed” and “those who
govern”;

How to achieve optimum proportionality of the votes cast
and the mandates they are converted into, having at the
same time a stable government?

- In a political aspect:

How to have the election system reflect accurately the
separated exercise of power in the state and promote citi-
zens’ interest in the same time?

How to set the election system going as a rich instrumen-
tarium for development of civil education?

6. Implementing an election system lies at the heart of
democracy, because:
- the will of the sovereign people designates through elec-
tions the legitimate representatives, who in turn
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- are responsible before the people and supervise the
Executive and the Judiciary; and

- are responsible before the electors in periodical and defin-
itive elections.

Election systems are at the very core of democracy
because by way of the chosen electoral system and in obser-
vation of the European principles mentioned, the electors’
votes cast are converted into representative mandates; the
multiple individual political will of the sovereign people is
transformed and organized by forming legitimate represen-
tation of the people distributed in accordance with the
expressed will of electors; this representation of the people
gives life to and controls state government in democracy
and at least makes itself accountable in the next set of elec-
tions.

7. The core of each election system is the principle/the way
in which parliamentary mandates are distributed/allocated
among the parties and the candidates in accordance with the
votes cast for them. Two basic principles, majority/plurality
and proportion, two basic types of election systems accord-
ingly, are applied: majority and proportional. Conceptually,
the differences between these systems come from the differ-
ent treatment of the will of electors.

With a view to make the most of the advantages and to sup-
press the defects of these two basic types of election system,
world and especially European practice achieves a compro-
mise by combining the two principles, developing and apply-
ing different variants of a third type of election system - the
mixed/hybrid system.

In fact, there is no a predefined standardized classification

VIl BceMUpHbI KOHFPECC KOHCTUTYLMOHHOIO npasa

of election systems. Within the frameworks of these three
basic types - majority, proportional and mixed, at present the
legal theory'” ascertains a huge variety of combination of par-
ticular details.

8. For that the contemporary man could be well up in the
possible modification of election systems, what is necessary
is the general indications of election systems to be summary
specified. It is a task of legal science and of the election prac-
tice. These elements are the constructive elements of the tax-
onomy of the election matters. With regard to them the legal
theory and practice are united about some achieved standards.

The legal theory"” arranges the general indications of the
election systems in two categories:

- the first category includes those factors which concern the
election organization, implement and procedures of the
elections; these are the constituencies, the form of candi-
dature, the ways of voting and etc.

- the second category consists of the rules, related to the
counting of the votes and the distribution of mandates,
i.e. the valuation of the given votes.

With regard to the first category, the election systems
ought to give answer to five questions and then there are pos-
sible different answers:

- What sort of electors should be appealed to election bal-
lot-boxes and according to it - what sort of suffrage
should be established? Universal, direct elections or uni-
versal, indirect elections, or a combination of the both.

- What leading principle the vote should be based on? In
conformity with this - majority, proportional or mixed

type of election system?

12 NOHLEN, Dieter, Wahlrecht und Parteiensystem, 1989.
13 BROQUET, Christophe, LANCELOT, Alain, Report on Electoral Systems, Council of Europe, St.
Nr: 250/2003.
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- How the electorate should be separated in the constituen-
cies?

- Which way of voting should be foreseen for electors?
Here may be made a differentiation between methods of
“categorical” voting/the electors make an absolute choice
as they indicate their preference for a certain party and as
they except all the others/ and methods of “ordinal” vot-
ing /when the electors have the opportunity to qualify
their choice./

- How many times the electors should vote? The answer
shall decide how many stages shall the vote be realized on.

The CODE OF GOOD PRACTICE IN ELECTORAL
MATTERS has given the answers to these five questions. As
follows they contain in the conditions formulated for the
implement of the fundamental European standards with
regard to the elections™.

The second category of general indications includes the
rules for valuation /counting of the results/ of the votes. At
this aspect fore questions are particularly significant:

- the distribution of the mandates between the constituen-

cies;

- the choice of certain method for allocation of the man-
dates on different candidate lists;

- taking a decision if there should be election barriers
and/or bonuses with a purpose to provide to the new
elected /proportionally/ parliament to form a majority for
a Government;

- the allocation of mandates inside of the lists.

Further this presentation concentrates mainly on the sec-

ond category, i.e. on the distribution of the mandates, because

this category is determining for the type of election system;

14 Collection...p. 14-17.
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and runs in two stages. The first stage of this decisive proce-
dure - the distribution of the mandates between the con-
stituencies that is implemented before the voting; in most of
cases it is a subject of the legislation. The second stage is the
distribution of the mandates between the participating politi-
cal parties /and independent candidates, if it is foreseen/. The
second stage is the decisive one.

II. TYPES OF ELECTION SYSTEMS.

The Majority/Plurality System

9. The name comes from the French word majorite - major-
ity. In Bulgaria’s parliamentary tradition the system is also
called “mnozinstvena” or “visheglasna” (both words meaning
“majority”)". Majority is the principle according to which par-
liamentary mandates are distributed between candidates and
parties in accordance with the electors’ votes cast. The candi-
date, who has obtained the majority of the valid votes cast in
the corresponding constituency, wins the mandate.

This type of system is applicable in single-member con-
stituencies.

The system has a centuries-old history. It originated in
medieval England as a first-past-the-post system. The oldest
known English election law dates back to mid XV c. In our
times different variants of the majority system are applied in
Great Britain, the USA, India, Syria, Tunisia, France, etc.

In Bulgaria the majority system was introduced immedi-
ately after the restauration of the Bulgarian state, as early as
the first Election Law (1880). The system was operational
until 1910/1912 when it was replaced by a proportional sys-
tem. The legislation in the period 1938-1944 also envisaged a

majority system.

15 KIROV, Stefan, Op. cit.




Koucruryuuonnoe MPABOCYAUE - 3(37)°07

10. Weighing the advantages and the defects of majority
systems, the personal choice should be pointed out as a major
advantage: votes are cast for individual candidates, for per-
sonalities. A notable relationship between electors and elect-
ed is in place.

Another undeniable advantage is the simple and easy to
understand election contest. It is believed that with majority
voting the final decision is clearer and more transparent
because there is no uncertainty about the future government;
election turns into a decision of who will be the ruling major-
ity and who - the opposition.

Yet these advantages are somewhat offset by the most
important defect, which is organically inherent to majority
election - non-representativeness: all votes cast for candidates
other than the winner are lost and remain unrepresented.
Under these circumstances an elector who really wants to
contribute with his vote to the formation of the future mem-
bership of parliament and government will have to vote for
that one of the acceptable candidates who has real chances to
get majority. “Make your vote effective!” sounds encourag-
ingly the famous British pre-election slogan.

Thus the “majority formula” as a decisive principle of the
majority system has a concentrating and integrating effect on
electors and on the society in general. This effect is regarded
both as a big plus and a big minus'.

Adherents of majority voting point out its integrating effect
as an undeniable quality ensuring a working parliament and a
stable and in most cases single-party government. Thus the
following conclusion can be made:

The objective of each majority system is to directly legiti-

mate the government. Majority elections have an inherent

' DUVERGER, M., L Influence des systemes electoraux sur la vie politique, Paris, 1955, p. 14-28;

LOEWENSTEIN, K., Verfassungslehre, Tubingen, 1969, S.279.
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protecting effect, making “barriers” against the split up and
break up of political parties unnecessary. There is yet another
consideration in favour of majority elections -partial elections
are a reliable barometer of electors’ attitudes.

But opponents to majority elections regard the so-called
integrating effect of the system as a defect, which encourages
extremities in electors’ behaviour - either apathy and political
indifference or violent contest with unforeseeable results. The
unfavourable position of small parties as well as the unequal
weight of votes, resulting generally from the difference in the
size of constituencies, is also regarded as a defect.

The Proportional System

11. Its name is derived from ‘proportion’, i.e. the correla-
tion between two values. In this case the two values are based
on electors’ votes and the MPs’ mandates distributed in pro-
portion to these votes. Proportion is the guiding principle for
the distribution of seats. A Parliament composed under the
proportional representation system should present an accurate
reflection of political powers in society and provide a “esnap-
shot” or a “esmall-scale” image of the nation since it is
expected that there will be a correspondence between votes
and seats.

The proportional representation system started to establish
itself in Europe no earlier than the end of the 19" c. as an
answer to the objective necessity for reflecting the processes
of stratification and the growing complexity of public life. As
a comprehensive election system, it was first introduced in
Belgium in 1893 followed by Denmark in 1906, Sweden in
1909 etc. After the Second World War, proportional repre-
sentation elections became widespread in Europe: in the
Netherlands, Norway, Austria, Spain, Italy, Greece,




Koucruryuuonnoe MPABOCYAUE - 3(37)°07

Turkey; for the last ten years - in South America as well while
recently it reached the Czech Republic, Estonia, Latvia,
Slovakia, Slovenia, Romania, Poland etc.

In Bulgaria the proportional representation system, also
known as the ‘ecommensurate’ system'’, has had long tradi-
tions, having been practised for a long time. It was introduced
gradually: first at the municipal elections /1910/, then at the
parliamentary elections in the Turnovo and Plovdiv con-
stituencies only /1911./ while following 1912 it was spread
throughout the country for both parliamentary and municipal
elections.

12. The most important element in each proportional rep-
resentation system is the method by which the calculation of
votes is performed and their respective reformulation as seats.
The applied methods vary; there are also different combina-
tions and variants of them. Two major methods seem to pre-
vail, however: the electoral quota/number method and the
devisor method.

13. The major advantage of the proportional representation
system is in its representative character, i.e. the propor-
tional transformation of electoral votes into seats and the
inclusion of smaller parties. The principle of representative-
ness is linked to the principle of fairness: all votes should
possess the same “ecounting” and “esuccess factor” value.
This is the very essence of the philosophy of the proportional
representation system.

In addition, the proportional representation system is eco-
nomical: in the case of an early vacating of a mandate, the
seat is taken by the candidate who is next on the list. When the
candidates’ list has been exhausted, the seat remains vacant.

17 KIROV, Stefan, Op. cit.
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In this way, no efforts or expenses are incurred to conduct par-
tial elections as is the case under the majority system.

When running elections for the European Parliament most
of the member states apply the proportional representation
system only; even if the current European legislation
(Directive 94/80 EC) as well as the EU Constitution /still not
in force/ and its Charter of Fundamental Rights do not state an
explicit requirement to that effect.

However, the proportional representation system has its
disadvantages as well. The first one is that electors vote for
parties and their manifestos rather than for personalities. This
means that the proportional representation system presuppos-
es the existence of several parties with well-developed struc-
tures and comprehensive programmes for the future govern-
ment of the country as well as a narrow dependence of the
future MPs from their parties.

The calculation of the results is of a great complexity. It is
well known that under a proportional representation system
most electors are unaware of the formula for transforming the
votes into mandates. Thus, the formula remains “chidden
behind curtains” and accessible to experts only.

In addition, it is believed that the proportional representa-
tion system has a dividing and “defragmenting” effect on soci-
ety: the elected Parliament will find it hard to form a majority
and even harder to form a government. At the same time, it is
precisely the formation of capable bodies of government that
is the essence and the purpose of an election system. As a rule,
applying the proportional representation system leads to coali-
tions in government. It is for this reason that the opponents of
the proportional representation system point out that the value
of an election system is not in providing a snap shot of public
opinion but in electing . on the basis of the free vote of elec-
tors - a Parliament and government that functions well.
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The Mixed System/s/

14. Election law theory has not yet provided a clear answer
on a global scale as to which of the two main election systems
is better. Majority systems are simple and yield results but
they lack representation: all votes for the candidate who does
not win remain without their representation and are practical-
ly wasted. This unwanted result is not characteristic of pro-
portional representation systems. At the same time, the latter
do not include the personality component: electors vote pre-
dominantly for the party lists.

While looking for the best election system, a third election
system emerged in Europe between the two world wars: the
so-called mixed system. Attempts have been made to combine
characteristics of both systems in order to avoid the disadvan-
tages of either. As a result, nowadays various mixed systems
are applied in Germany, Mexico, Ireland, Malta, Senegal,
Japan, Albania, Lithuania, Russia a.o..

The elections for the Grand National Assembly in Bulgaria
in 1990 were held under the mixed system as well. What fol-
lows is a brief outline of some of the existing mixed systems.

15. The advantages of hybrid systems are constantly dis-
cussed, especially where a reform of the existing electoral
system is concerned. Besides, a general tendency to debate
the implementation of some type of a hybrid system as a
panacea is observed in such cases. The explanation is that
hybrid systems have internalized the multi-functionality
of electoral systems in general.

Yet by definition a hybrid system brings together con-
flicting solutions and structures, which is undoubtedly an
undesirable effect. Then comes the search for the “happy
medium”.
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To achieve a successful combination of legal figures and
solutions, so as not to be exposed to accusations of manipu-
lation, the electoral theory in Europe takes aboard the conclu-
sion that the hybrid system must be positively based on strong
principles, which should be stated and classified by order of
importance, since, when applied, they each have the effect of
limiting the others.

Unlike pure proportional representation or majority sys-
tems, hybrid systems also have the advantage of evening out
changes in representation, selection and the capacity for
investiture or sanction, thereby achieving good governance in
a democratic environment by way of controlling changes
(“well-tempered” electoral system)'®.

Generally, the drawbacks of all hybrid electoral systems
could be reduced to their complexity. They often involve pro-
cedures that distort the results of the ballot boxes so as either
to exclude certain votes from representation (thresholds) or,
on the contrary, to increase the weight of other votes (bonus
for the leading party). Then the elector who has difficulty in
understanding the complexity of the arithmetic finds it even
more difficult to accept the resulting discrepancy compared to
the votes cast. Thus the main drawback of hybrid systems lies
in the average elector’s feeling of alienation vis-a-vis the
operation of the electoral system, which he, unable to grasp
it, regards as “manipulated by politicians”.

To this difficulty in perceiving and understanding the hybrid
system can be added that of the nature of the mix itself. A hybrid
system would be blocked and paralysed if the various elements
it combined did not involve an appropriate ranking.

And what is the best mix? The legal theory offers neither
an answer nor a recipe. The answer is empirical - only expe-

rience can help in choosing the correct mix.

'8 BROQUET, Christophe, LANCELOT, Alain, Op.cit.
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This conclusion, widely recognized by theory and prac-
tice, fits perfectly in the CODE OF GOOD PRACTICE IN
ELECTORAL MATTERS, particularly in the last formulated
condition for implementing European electoral principles:
where the underlying principles of European electoral sys-
tems are respected, there is an enormous choice of electoral
system.

This brief review of the advantages and drawbacks calls
for the conclusion that where a hybrid system is implement-
ed, it should be preceded by a profound and professional
development involving government institutions, and, above
all - by a wide public debate, which will allow having a future
transparent and clear hybrid system that can be perceived,
understood and thereby legitimized.

ITI. CRITERIA FOR SELECTING A PARTICULAR
ELECTORAL SYSTEM

16. What is the basis of assessing an electoral system?
Doubtless, its effect. And it is in this that the biggest problem
lies - how should one make an absolute, errorless choice in
favour of any particular electoral system?

GOOD PRACTICE leaves the choice of a particular elec-
toral system free, insofar as the European electoral principles
are respected.

In an attempt to overcome skepticism that a good elec-
toral system cannot possibly exist (“All stink!”) and not get
lost in infinite relativism, modern legal theory studying
electoral matters has adopted the functional approach: by
clarifying and exposing the functions of electoral systems to
provide legislators and politicians with rich and reliable
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material for composing the desired electoral system in
accordance with the goals set and the principles of
European electoral heritage”.

The basic functions of an electoral system are to determine
the mode of casting votes, the ways in which electors can
express their political preferences, to provide the methods of
converting votes cast into mandates. Thus the electoral system
structures electors’ decision and achieves expression of the
will about social government. This expression of will gener-
ates the efficient political will as a fundament and a motor of
the democratic state. Therefore, “a good” electoral system
must provide a ready regulation (a combination of rules and
possible solutions) of the entire electoral process - from cast-
ing votes to determining the results.

Legal theory and electoral practice offer various classifica-
tions of the functions of an electoral system. The leading clas-
sification® of the Venice Commission emerges among these
with its in-depth analysis and compact synthesis. It reduces
matters to the most essential three functions of an electoral
system:

- representation,;

- selection;

- investiture.

The first function - ensuring the representation of the peo-
ple - is doubtless the leading one; it actually gave its name to
the “representative system”.

Yet without an adequate second function in place - the
selection of the people in the state government - representa-
tion is meaningless.

And electors having appointed their representatives, there-

by making their selection for the future state government, this

' RAE, Douglas, The Political Consequencies of Electoral Law, 1967, p. 14
2 BROQUET, CH., LANCELOT, A., Op.cit. 11
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government will only be legitimate and able to rule if invest-
ed with people’s confidence through elections.

The three basic functions of electoral systems are a power-
ful constructive factor in the modern democratic constitution-
al state. Therefore any electoral system which fulfills these
three functions and hence the principles of European electoral
heritage can be “the good” electoral system with its focuses
and nuances.

CONCLUSION: One can hardly object to the conclusion that
there is no electoral system which is good from any angle.
Each basic type has its advantages and its drawbacks, which
vary in magnitude depending on what function fulfilled by the
electoral system is put to the front. The variety is immense -
a fact constituting in itself a strong proof of the high level of
development of the democratic state. It is in this variety that
the legitimacy of democratic power is identified and imple-
mented in practice.

As to the problems we are faced with in the selection of a
particular system, it is worth to remind the words of the
French jurist and politician P.P. Royer-Collard /1763-1845/
“Une loi electorale, c’est toute une constitution!”

IV. CASE STUDY - METHODS OF GIVING VALUE
TO THE VOTES CAST /BULGARIA 1990-2005/.

17. Why Bulgaria? Because the electoral practice contains
interesting solutions.

18. The modern Bulgarian state was restored in the last
decades of the 19 c. and Bulgaria immediately adopted a major-
ity system with multi-member constituencies (1880). It is worth
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noting that soon after Bulgaria restored its sovereignty it man-
aged to follow the most progressive world trends of electoral
law, getting over centuries of backwardness. The Bulgarian
legal theory (Stefan Kirov, Boris Vazov, etc.) began a lengthy
discussion on electoral law and systems on the pages of the
Democratic Review Magazine, which was particularly inten-
sive in the 30ies of the XX c.

As a matter of fact, Bulgaria was among the first countries
in the world to introduce proportional representation (in the
period 1910-1912). After that, different variants of propor-
tional representation systems were a strong factor in
Bulgaria’s political life till 1934 when the irreversible actors
of proportional election - the political parties - were banned.

After World War II the period of free and pluralistic elec-
tions in Bulgaria was not long. The totalitarian regime estab-
lished after the Soviet model made political pluralism and
electoral systems irrelevant as institutions of democracy. In
the late 40ies of the XX c Bulgaria like the other East-
European countries conducted “elections” with one candidate,
results being 99% in favour of the ruling party.

Within the democratic changes in the 90ies of the XX ¢
and the complex and previously untested transition to democ-
racy and market economy, electoral law and systems got
established in Eastern Europe as a powerful factor having
legitimizing and channeling functions.

Grand National Assembly elections were conducted in
Bulgaria in June 1990 according to a hybrid system. Regular par-
liamentary elections conducted in October 1991 according to a
proportional representation system with participation of indepen-
dent candidates. The 1994, 1997, 2001 and 2005 parliamentary
elections were conduction according to this system again.
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19. The 1990 electoral system - 50% majority and 50%
proportional representation. Till 1990 Bulgarian history did
not know an analogue of a hybrid electoral system. How did
we arrive at its conceptualization and transformation into
effective law? After long discussions at the National Round
Table in the first months of 1990. The two basic types of elec-
toral systems - the majority and the proportional representation
- were advanced. And just like world electoral law and practice
is not definitely in favour of any of these two systems, the
National Round Table did not manage to join hands on any of
them. The way out of the lengthy discussion coming to a
standstill was found in a mixed system - a hybrid of majority
and proportional representation, with parallel independent
experimenting with the two systems, however within the gen-
eral framework of a hybrid system. So an ininitial identifica-
tion of the nature and degree of segmentation was procured.

What was it in the hybrid system applied in 1990 that
attracted the attention of specialists and observers, although
the system undeservedly remained outside the focus of
Bulgarian legal science? Its originality and simplicity. The
mix of majority and proportional elements was new and orig-
inal. It was mechanic; the interdependence and merging into
one another of the two elements, which is inherent to other
known hybrid systems, was absent. The system concept
developed in the passed Act on the Election of Grand National
Assembly (AEGNA) can be summarized as follows: the two
principles, majority and proportional representation, are
equally represented - 200 mandates in the 400-member Grand
National Assembly are elected on the majority principle in
single member constituencies and 200 - on the proportional
principle, according to party lists in multi-member con-
stituencies. This means that on one and the same territory, i.e.
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the national territory, majority elections are conducted for
half of the mandates and then proportional elections for the
other half. The two elections “overlap” without standing in
one another’s way.

The question which then arises is why these two elements
. the majority and the proportional - belong to one and the
same system, given that they run independently? Are there
grounds to treat them as a system? The answer is “Yes”. The
reasons lie in the following:

a/ One and the same person may run both in a single-mem-
ber constituency (majority) and on a party list in a multi-
member constituency (proportional). No one can be on more
than one party list; the party lists include different candidates
in all 28 multi-member constituencies. When a person run-
ning in a single- as well as in a multi-member constituency is
elected in both, he must waive one of them. This situation is
not explicitly regulated in the law, but it is implicitly con-
tained in the hybrid system concept, the representative
democracy principle of “one man - one mandate” in the first
place. Logically, the candidate should waiver the multi-mem-
ber constituency, which will allow the party supporting the
corresponding list to “move in” the next candidate on the list.

b/ The constituencies were formed so as to have the small,
i.e. single-member constituencies fit exactly alongside the
borders of the big, i.e. multi-member constituencies. That
made it possible for electors to cast their two votes in one and
the same polling station, which should be pointed out as a
significant facilitation. The electoral commission at the
polling station distributes the majority and proportional ballot
papers to the regional electoral commissions of the single-
and multi-member constituencies, accordingly. With the 1990
hybrid system there are two types of regional electoral com-
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missions - one type for single-member constituencies and
another type for multi-member constituencies.

¢/ Every elector has two ballot papers, which he should use
for his two “votes”, thereby expressing his political will in
two ways: on a majoritarily and proportionally; thus he can
choose among personalities as well as among parties.

In single-member constituencies the candidate for whom
more than half of the valid votes are cast is declared elected,
i.e. elections are won by absolute majority (more than 50%),
provided that more than half of the electors in the constituen-
cy have voted. Therefore, two requirements should be cumu-
latively satisfied in order to have a winner in the majority
election: absolute majority of the valid votes cast and a par-
ticipation quorum of over 50% of the electors having the right
to vote in the constituency. If either of the two conditions is
not satisfied, a second round of elections is conducted within
a week as a corrective. The second round is won by relative
majority, i.e. with higher number of votes cast.

20. The proportional part of the mixed system was con-
ducted in 28 multi-member constituencies varying in size
between 4-member constituencies and a 26-member con-
stituency. An electoral threshold of 4% was fixed: only parties
and coalitions which collected nationwide votes for their lists
representing 4 per cent or more of all valid votes cast in the
country were eligible to participate in the distribution of the
200 proportional mandates. This 4-percent threshold operated
like all electoral thresholds: the votes cast for the parties
which remained below the 4 per cent threshold were wasted.

The most important question in the proportional election is
that of the method of calculating the results and realizing the
proportion between votes and mandates. However AEGNA
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does not contain explicit regulation of such method, it
expressly provides instead that “Any party or coalition gets
seats in proportion to the valid votes cast for it, according to
a method of calculation approved by the Central Electoral
Commission”. Thus the Act entrusted the Central Electoral
Commission with the task to develop such method within the
constitutional two-month period. That was done. The method
was published in the Official Gazette (No. 46/1990). It was
employed to calculate the proportional part in the 1990 Grand
National Assembly elections; again /with more details/ - to
calculate the results for the candidates nominated by parties
and coalitions in the 1991, 1994, 1997, 2001 and 2005 par-
liamentary elections (OG, No. 82/1991, No. 30/1997 and
No. 40/2001).

21. We shall concentrate on the methods of determining
the results of the proportional part of the election system
1990 and of the whole system applied in 1991, 1994, 1997,
2001 and 2005, excluding the votes cast for independent can-
didates. These methods are an organic element of the effective
electoral law and therefore it deserves attention. What is more
they contain original and creative elements which proved
their efficiency in the elections that followed, but unde-
servedly remained “off screen”.

The methods, which the Central Electoral Commission
was to develop in 1990, had to take into account the three
guiding principles of the applied proportional aspect of the
hybrid system: a) the distribution at national level (the 4-per-
cent threshold); b) the preliminary fixed number of mandates
due to each constituency; c) registration of party lists at
regional and not at national level. It is known from mathe-
matics and from the practice of proportional systems that in
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larger constituencies the proportion between votes and man-
dates is more just. In a smaller constituency, i.e. smaller num-
ber of mandates, the level of correspondence of the votes and
the mandates for individual parties is lower. In practice,
where a proportional system is applied in 4- 3- or 2-member
constituencies and many parties participate, a large number of
votes are not turned into account. Thus the proportional sys-
tem when applied in small constituencies becomes in practice
a majority system, i.e. it changes its nature and representative
character.

In 1990 a large number of the constituencies formed were
4-member ones, i.e. small, and it was actually impossible to
have in them this undesirable deviation from the proportionate
nature of the electoral system.

Therefore, considerations of just proportional distribution
tipped the balance in favor of the national level. The method
provided for distribution of the 200 mandates on a national
level on the “total party sums”, i.e. according to the valid
votes cast for each party within the country.

22. The national level distribution is a guiding principle of
the method adopted. But it also takes account of the legal
requirement to have the due mandates for each constituency
filled and to have these mandates distributed in accordance
with the success of the nominated party lists. The national
level distribution usually implies that national party lists are
in place. But AEGNA makes no provision for national lists of
the individual parties; it requires instead that the parties nom-
inate lists in the constituencies. Under these circumstances,
there was a need of secondary distribution where the man-
dates won by a party within the country had to be distributed
on the lists of this party in the individual constituencies, i.e.
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there was a need of personalization of the mandates by
regions.

Combining these difficulties to legal provisions and taking
into account the fundamental requirements of proportional
election, the method envisaged two stages in the distribution
of parliamentary mandates:

1. distribution of mandates at national level;

2. personalization of the mandates won by each party in the
first stage among the lists of that

party nominated in the individual constituencies.

The national as well as the intra-party distribution is cal-
culated after the D’Hondt method. The major advantage of
this method is that it is always effective . mandates are dis-
tributed all together without remainder. It was widely prac-
ticed and applied in Bulgaria’s electoral laws in the first half
of the XX c.

23. The methods of calculation will be illustrated with the
following example: 25 mandates for distribution. Five parties
participate - A, B, C, D, and E. the country is divided into
6 constituencies with different number of mandates to be
elected - C1 (7 m), C2 (5m), C3 (4 m), C4(4m), C5((3 m)
and C6 (2 m) - total 25 mandates. The parties have lists in all
constituencies for which the following votes were cast:

z[oalils(:ii;eesl/lcies Parties/Votes

A B C D E TOTAL
C1 (7 m) 700000 600000 320000 60000 20000 1700000
C2(5m) 550000 550000 50000 20000 30000 1200000
C3 (4 m) 400000 450000 105000 20000 25000 1000000
C4 (4 m) 350000 300000 120000 50000 80000 900000
C5(3 m) 250000 150000 180000 100000 20000 700000
C6 (2 m) 150000 50000 125000 110000 65000 500000
TOTAL 25 m| 2400000 | 2100000 900000 360000 240000 6000000
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I. The votes cast for each party in all regions are summed up
. a “total party sum” is obtained. These sums are arranged and
are subdivided by a sequence of whole numbers 1, 2, etc. until
the quotient to which the last (the 25" in this case) mandate is
allocated. Quotients are sorted from the bigger to the smaller.

Divisor Parties
A B C D E
1| 2400000 | /1/ | 2100000 | /2/ | 900000 | /5/ | 360000 |[/14/| 240000 |/22/
2| 1200000 | /3/ | 1050000 | /4/ | 450000 | /11/ | 180000 120000
3| 800000 |[/6/| 700000 | /7/ | 300000 |[/17/| 120000 80000
4| 600000 | /8 | 525000 | /9/ | 225000 |/25/1 90000 60000
5| 480000 |/10/| 420000 |[/12/| 180000 72000 48000
6| 400000 |/13/1 350000 |[/15/| 150000 60000 40000
7| 342857 |/16/] 300000 |/18/| 128571 51429 34286
8| 300000 |/19/] 262500 |/21/| 112500 45000 30000
9| 266667 |/20/| 233333 |/24/| 100000 40000 26667
10| 240000 |/23/| 210000 90000 36000 24000
11| 218182 190909 81818 32727 21818
12| 200000 175000 75000 30000 20000
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lists of each party nominated in the individual regions,
according to the votes cast for these lists.

The following requirements are observed:

- the party gets back mandates only in constituencies where

it has nominated lists;

- mandates equal to the number of mandates determined by

CEC minus the independent

mandates (if any) won in the constituency are allocated;
- the sum of the party’s “get back” mandates must be equal

to the number of mandates won

by this party on national level.

The sums of the votes for the party in each constituency are
arranged and the D’Hondt method is applied again. Division
continues until mandate X corresponding to the number of
mandates won by the party at national level is reached.

Mandate 1 is allocated according to the biggest quotient 2400
000; it is in the column of party A. Mandate 2 is allocated to
the second biggest quotient - 2100 000, which is in the col-
umn of party B. The procedure continues until the 25" man-
date is allocated.

The end result of the national level distribution is: party A
has 10 mandates (N 1, 3, 6, 8, 10, 13, 16, 19, 20, 23); party
B has 9 mandates (N 2, 4, 7, 9, 12, 15, 18, 21, 24); party
C has 4 mandates (N 5, 11, 17, 25); party D has 1 mandate (N
14), and party E has one mandate (N 22). Thereby the decisive
distribution among parties at national level is completed.

I1. The next step is personalization, i.e. getting mandates
back by regions. The mandates won by each party at national
level are subject to distribution which is effected among the

Party A
Divisor Region
Cl c2 C3 Cc4 C5 C6
1| 700000 | /1/ | 550000 | /2/ | 400000 | /3/ | 350000 | /4/ | 250000 | /7/ | 150000
2 | 350000 [ /5/ | 275000 | /6/ | 200000 | /9/ | 175000 125000 75000
3 | 233333 | /8/ | 183333 |/10/]| 133333 116667 83333 50000
4 1 175000 137500 100000 87500 62500 37500

Party A gets 3 mandates each in constituency 1 and con-
stituency 2, 2 mandates in constituency 3 and 1 mandate each
in constituency 4 and constituency 5.

Party B
Divisor Region
Cl C2 C3 C4 C5 C6
1| 600000 | /1/ | 550000 | /2/ | 450000 | /3/ | 300000 | /4/ | 150000 | /7/ | 50000
2 | 300000 | /5/ | 275000 | /6/ | 225000 | /7/ | 150000 75000 25000
3| 200000 | /8/ | 183333 | /9/ | 150000 100000 50000 16667
4 | 150000 137000 112500 75000 37500 12500
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Where equal figures obtained as a result of the division,
the mandate is allocated to the upper line - example: mandate
No. 4 and mandate No. 5. Party B gets 3 mandates each in
constituency 1 and constituency 2, 2 mandates in constituen-
cy 3 and 1 mandate in constituency 4.

Party C
Divisor Region
C1 Cc2 C3 C4 Cs5 Co
1| 320000 | /1/ | 50000 105000 120000 180000 | /2/| 125000 | /4/
2| 160000 | /3/ | 25000 52500 60000 90000 62500
3 106667 16667 35000 40000 60000 41667
4 80000 12500 26250 30000 45000 31250

Party C gets 2 mandates in constituency 1 and 1 mandate
each in constituency 5 and constituency 6.

Party D
Divisor Region
Cl C2 C3 C4 C5 C6
1 60000 20000 20000 50000 100000 110000 | /1/
2 30000 10000 10000 25000 50000 55000

Party D gets 1 mandate in constituency 6.

Party E
Divisor Region
Cl C2 C3 C4 Cs Co6
20000 30000 25000 80000 | /1/ 20000 65000
2 10000 15000 12500 40000 10000 32500

Party E gets 1 mandate in constituency 4.

2! This aspect of the methods was developed further in the 1997 and 2001 methods updates.
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The distribution by constituencies is:

Constituencies C1 C2 C3 C4 C5 Cé6
Mandates 8 6 4 3 2 2
by distribution

Mandatesby 7 5 4 4 3 2
decree

Difference +1 +1 0 -1 -1 O

An expected phenomenon appears: “overfilling” (C1 and
C2), but also “underfilling” (C4 and C5), i.e. the parties sent
back more, respectively less, mandates in these constituen-
cies. In this aspect the methods contain an interesting and
original solution:

a. Each unfilled constituency is separately filled. The
biggest quotient to which no mandate is assigned in this
unfilled constituency is found. Depending on where (in what
party’s column) this biggest quotient is, the distribution only
continues between the lists of that party nominated in the dif-
ferent constituencies.

b. An overfilled constituency where this party has a
nominated list is found.

c. The following transfer is made: the mandate allocated
to the smallest quotient in the overfilled constituency is trans-
ferred to the underfilled constituency, again in favour of the
same party.

This is the way the vacant mandates in the individual con-
stituencies are filled . according to clear and fixed criteria. In
our example there is one vacant mandate each in C4 and CS5.
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A/ The biggest quotient, to which no mandate is allocated
in C4, is 175 000; it is in the column of party A. The distrib-
ution continues for filling C4. Mandate /10/ of party A is
transferred from C2 to C4.

B/ The biggest quotient to which no mandate is allocated
in C5, is 150 000 for party B. Mandate No. 8 of party B is
transferred from C1 (the smallest quotient to which a mandate
is allocated is 183 333 - mandate No. 9, but it is in C2, which
is not overfilled now) to C5.

Thus all mandates in all constituencies are allocated. The
parties get the number of mandates due to them according to
the votes and the final distribution is:

By parties: Party A gets 3 mandates in C2, two mandates
cach in C2, C3 and C4, 1 mandate in C5, i.e. total 10 mandates.

Party B gets 3 mandates in C2, two mandates each in C1 and
C3 and one mandate each in C4 and C5, 1i.e. total 9 mandates.

Party C gets 2 mandates in C1 and 1 mandate each in C5
and C6, i.c. total 4 mandates.

Party D gets 1 mandate in C6.

Party E gets 1 mandate in C4.

By constituencies: Exactly 7 mandates are filled in C1, 5
inC2, 4in C3, 4in C4, 3 in C5 and 2 in C6.

24. This decision of the methods in respect of the “overfilled”
and “underfilled” constituencies, as well as the “gtransfer of
mandates” is original and effective, thus representing a contri-
bution to the electoral technology as a democratic instrument
guaranteeing stability and clarity in determining election results
and, a conclusion arraises that there are sufficient grounds to

VIl BceMUpHBbIN KOHIPeCcc KOHCTUTYLIMOHHOIMO npasa

add in the particular formula to the name of the famous
Belgian D’Hondt a Bulgarian name with a hyphen.

The proportional election in the 1990 hybrid system result-
ed in 100% proportion between votes and mandates.

Parties Votes % mandates Difference
BCP 48.40 48.50 +0.10
UDF 37.17 37.50 +0.33
BAPU 8.24 8.00 -0.24
MRF 6.18 6.00 -0.18

The differences were below 0.5 per cent and when referred
to 200 mandates they fit within one mandate representing an
indivisible whole.

This precise proportion is the target of every proportional
election. It is undoubtedly a strong argument for conducting
the 1991, 1994, 1997 and 2001 parliamentary elections
employing a proportional system, though with participation
of independent candidates”. But in all those elections the pro-
portion between votes cast and seats remained under the opti-
mum because of different segmentation of the electorate space
and because of other factors.

These results, as well as the written in the previous pages
show to the fact that there is a constantly actual debate: which
election system is the most suitable and fair for the best repro-
ducing of representative democracy.

» Concerning the independent candidates results are calculated not according to the described meth-
ods but according to the Hare quota on constituency level.
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XIl EpeBaHcKas meXxayHapoaHasi
KOHdepeHuuns

5-6 okTabps coctosinack Xl EpeBaHckas mexayHapogHas
KOHbepeHuns Ha Temy "MexayHapoaHbli OnbIT B3auMopen-
CTBUSI KOHCTUTYLIMOHHbLIX CYO0B 1 3aWUTHMKOB MpaB 4YesloBeka B
obecnevyeHunn n 3almTe NpaB Yenoseka'.

KoHdepeHuus b6bina opraHmsdoBaHa KOHCTUTYUMOHHbIM Cy-
nom PA, 3awnTHMKOM npaB Yyenoseka PA, EBponenckomn koMuc-
cnen "3a gemokpatuio Yyeped npaBo” CoseTa EBponbl, KoHde-
peHunen opraHoB KOHCTUTYLMOHHOIO KOHTPOJISI CTPaH MOI0A0MN
oemMokpaTtun.

Co BCTYyNUTENbLHBIM CNOBOM W MPUBETCTBUEM BbLICTYMUN
Mpeacepnatenb KoHcTuUTyumoHHoro Cyaa PAT. ApyTiOHSH, [eHe-
panbHbin cekpeTapb BeHeuunaHckon kommccmum CoeTta EBponebl
Ix. Byknkno, 3awuTtHuK npaB 4venoBeka PA A. ApyTIOHSH,
Mpeacepnatens HauymoHanbHoro CobpaHua PA T.TopocsH,
Mpencepatens EBponenickoro cyga no npasam yenoseka X.-
M. KocTta, lMpencepatens EBponenckoro pervoHa MexayHa-
poaHoro Muctutyta OMbyacmeHa I. Koctenka. C noknagamu
Ha TeMy obecnedyeHus 1 3alUThl NpaB YenoBeka B cpepe B3a-
MMOLENCTBUSA OPraHoB KOHCTUTYLMOHHOIO npaBocygus U 3a-
WANTHUKOB MNpaB 4YenoBeka BbICTyNuUAM npegcrtasutenn Poc-
cuinckor Pepepauyun, benbrumn, McnaHuu, HupepnaHpos,
Monbwun, Benrpuu, Jlateuun, JIntebl, PymbiHuK, CnoBeHunn, Ap-
MeHun, bonrapuun, MakegoHun, benapycu, Npyaun, Kuprusum,
CnoBakuu, Npeunn, MongoBbl, TagxXukmctaHa, YKpauHbl, An-
6aHunn, AHpoppbl, BocHun n lepueroBuHsbl, LLBeunn, Kunpa,
MopTtyranumn, Yexmmn, SCTOHUN.

Xl EpeBaHckasi mexayHapoaHas KoHdepeHuns obpaTunach
Kak K npo6ieMamMm BOCCTaHOBNIEHNS HAPYLUEHHbIX NpaB YenoBe-
Ka, Tak N K YCOBEPLIEHCTBOBAHMIO MEXAHN3MOB rapaHTUpoBa-
HUS 1 obecrneyvyeHns npae YenoBeka.

CtaBwmne TpaguunoHHbiMK, EpeBaHckme mexayHapogHble

NHdopmaumu, ¢pakTbl, COOBLLEHNS

KOHdEepeHUMN NpeaoCcTaBAsioT yH4acTHMKaM OONbLUYI0 BO3MOX-
HOCTb HE TOJIbKO Ae/IUTbCS MOJIOXUTENbHBIM OMbITOM, HO U CHO-
cobcTBylOT Bonlee Nerkomy BbIXOAy M3 MOAOOHbLIX CUTyauuin B
CBOMX CTpaHax, 6narogaps MHOIMOYMCIIEHHbIM OBOCYXOEHUAM
npo6aembl, HOCALWMM TEOPETUYEeCKMA N NPaKTUYECKnii xapak-
Tep.
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Mpepnceparenem KoHctutyumonHoro Cyna
Pecnyonukmn Benapycb Ha3zHayeH MuknaweBuy
MeTtp MNeTpoBn4

B cooTteBeTcTBUM C nonoxeHusimu ctatbn 84 KoHCTUTyumUU
Pecnybnukn benapycb Ykasom lMpeangeHta Pecnybnuku bena-
pycb ot 8 ¢pepans 2008 r. N 71 ¢ cornacua Coseta HaumoHanb-
Horo CobpaHusa Pecnybnukn Benapycb Muknawesud Metp MeT-
poBuY Ha3HadeH cyaben u lNMpepceparenem KOHCTUTYLMOHHOIO
Cyna Pecnybnukun Benapyce.

Koucrutymmnonnoe

NPABOCYQME

BecTHuk KoHdepeHumn
OpPraHoB KOHCTUTYLIMOHHOIO KOHTPOS
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